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CHAIRMAN'S FOREWORD 

This unique agency was established by statute in 1964 after sev- 
eral presidential commissions and two temporary administrative 
conferences had recommended the establishment of a permanent or- 
ganization through which federal agencies, assisted by outside ex- 
perts, could cooperatively study procedural issues and problems, 
exchange information and develop recommendations to the 
agencies, to Congress, to the Administration, and to the Judicial 
Conference for improving the management and decisional processes 
of the federal government. Twenty-two plenary sessions held since 
then have resulted in over 80 formal recommendations — many of 
which have been adopted by agencies or incorporated in statutes. 

Without question, the Conference has made an important contri- 
bution to the fairness and efficiency of administrative procedures at 
very little cost to the public. These accomplishments could not have 
been realized without the energy, the talent, and the judgment that 
has been provided by the membership, nor without the excellent 
work and support of its staff and consultants, nor without the out- 
standing non-partisan leadership of its past Chairmen. 

This has been a most difficult year for the Administrative Confer- 
ence. The fact that almost a full year passed without a full-time 
Chairman after Robert A. Anthony stepped down placed extraordi- 
nary strains on the Conference. The excellent work that was pro- 
duced during that period and the high morale of the staff when I 
took office is a tribute to Executive Director Stephen L. Babcock 
and the entire staff of the Office of the Chairman. 

Regulatory reform has become a topic of political glamor. During 
the past year a number of major legislative proposals on this topic 
were brought forward. Some of these proposals would have radical- 
ly restructured the Administrative Conference by replacing the 
Chairman with an administrator and a deputy administrator ap- 
pointed for terms co-terminous with the Presidency, eliminating the 
Council, and reducing the membership component to no more than 
50. With the expiration of the 96th Congress these bills died. 

But I think it is safe to predict that the role and structure of the 
Administrative Conference will continue to be an important issue in 
the future, as it has been in the past. My own view is that the posi- 
tion adopted by the Conference itself concerning its future role is 
the correct one, and that it would be most unfortunate to lose the 



availability of expert, non-partisan, and policy-neutral advice con- 
cerning governmental procedures by unnecessary restructuring, or 
by assigning line functions to the Conference that are not compati- 
ble with its essentially advisory role. 

The Conference staff has been active on the legislative front dur- 
ing the past year, providing testimony on many regulatory reform 
proposals. In response to proposals for enlargement of the Confer- 
ence's functions, we brought to the attention of Congress the Reso- 
lution on an Enhanced Role for the Administrative Conference in 
Procedural Reform, adopted by the Conference in December 1979. 
We testified on administrative law judge provisions in pending bills 
before three committees of Congress, and submitted written 
commentary — formal and informal — on various aspects of the bills 
as they were being revised. Our testimony and other actions had an 
effect on the proposal to enlarge the scope of judicial review of 
administrative actions known as the Bumpers Amendment — 
opposed by the Conference in Recommendation 79-6 — which was 
not enacted in the 96th Congress. In no previous session of Con- 
gress have we appeared before so many different congressional 
committees. 

In October 1980 the Equal Access to Justice Act, an important 
piece of regulatory reform legislation which provides for the award 
of attorneys' fees to elegible small businesses and individuals who 
prevail in specified types of litigation against government agencies, 
became law. The Administrative Conference is given a central 
coordinating role in assisting agencies to implement the Act by de- 
veloping uniform procedures and interpretations, and by collecting 
and analyzing data from the agencies concerning the workings of 
the Act in an annual report to Congress. We are seeking a supple- 
mental appropriation to provide the funds and staffing needed for us 
to perform this role. We are also requesting support directly from 
the agencies that will be most affected by this new legislation, and 
have established an informal interagency task force of volunteers 
from these agencies to help develop model implementing regula- 
tions. 

As 1981 begins, the Conference has a number of interesting and 
important research projects under way. These include: 

• Purposes, problems, prospects, benefits, and costs of government 
reorganization efforts. 

• Regulation of carcinogens by four federal agencies, exploring 
problems of interagency coordination of regulatory actions at the 
intersection of law and science. 

• Agency treatment of confidential business information under ex- 
emption 4 of the Freedom of Information Act. 

• Reasons for the failure of agencies to develop and articulate 
standards to guide their discretion. 



• Mechanisms for the resolution of disputes involving federal grant 
programs. 

• Negotiation and mediation as regulatory techniques. 

The Office of the Chairman is now working on developing a broad 
plan to guide the Conference in its future research activity, a plan 
on which we intend to invite comment from Conference members 
and the public. This is a procedure that has not been followed by the 
Conference in the past, but it should be very beneficial to have a 
more open process for establishing our priorities and programs in 
this regard. Our Research Director, James V. DeLong, is working 
on an initial draft which we intend to publish in 1981 and discuss at 
the next plenary session of the Conference. 

We have also begun to adopt other techniques designed to involve 
the public more in our research and in the formulation of our recom- 
mendations. All of the proposed recommendations debated at plena- 
ry sessions in 1980 were first published in the Federal Register 
with a request for public comment. In developing Recommendation 
80-2, concerning the enforcement of petroleum price regulations, 
the Committee on Ratemaking and Economic Regulation — under 
the guidance of Committee Chairman Betty Jo Christian and staff 
attorney William C. Bush — held the first public hearing in the his- 
tory of the Conference. In our project on agency teatment of confi- 
dential business information, this committee again took a rather un- 
usual step by publishing a notice of inquiry — widely publicized by 
the press — inviting interested members of the public to let us know 
about particular instances in which agencies handle confidential in- 
formation particularly well, or badly. In both the public hearing and 
the public inquiry the input from interested persons — who other- 
wise would have had little or no voice in the projects at that 
point — was voluminous, vigorous, and helpful. We shall use these 
techniques again when appropriate. 

One of my highest priorities as Chairman has been to make the 
Administrative Conference more effective by improving our imple- 
mentation effort. All too often Conference recommendations — 
representing the best thinking of some of the ablest minds in the 
country on administrative procedure — have been neglected because 
we have not undertaken sustained, systematic effort to convince the 
agencies and Congress of their worth. We have recently redirected 
the staffs activities in this regard, and we have now established a 
process to identify those Conference recommendations that are 
most likely to benefit from added implementation work. Each staff 
attorney has been assigned primary responsibility for evaluating 
and encouraging compliance with one or more of these priority rec- 
ommendations. We have set our goals and identified useful ap- 
proaches. I expect this increased effort will pay future dividends. 

The change of Administration in 1981 presents new opportunities 




Chairman Reuben B. Robertson, left, leading the discussion on Recommendation 
80-5, on the ^*Race to the Courthouse'^; Executive Secretary Richard K. Berg, cen- 
ter; Executive Director Stephen L. Babcocfc, right. 

for reexamining the procedures used in regulatory programs. Al- 
though the choice of regulatory reform techniques may be hotly con- 
tested, leaders of both parties are seeking the same basic objectives 
in this area — to make government more efficient, more sensitive to 
the impact of its actions, and fairer in its dealings with the public. 
Problems of government management and control of administrative 
discretion are of a continuing nature, common to every Administra- 
tion, and it is important to bring the best expertise available to bear 
on these problems without charging the issues with partisan inter- 
ests. And this, of course, provides a description of the Administra- 
tive Conference operating at its best. 



Reuben B. Robertson 
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ORGANIZATION AND OPERATION OF THE 
CONFERENCE 

The Administrative Conference of the United States was estab- 
lished as a permanent independent federal agency by the Adminis- 
trative Conference Act of 1964 (5 U.S.C. §§571-576) and was acti- 
vated by the appointment of its first Chairman in January 1968. Its 
purposes are to identify causes of inefficiency, delay, and unfairness 
in administrative proceedings affecting private rights, and to rec- 
ommend improvements to the President, the agencies, the Con- 
gress, and the courts. The statute and bylaws governing the organi- 
zation and operation of the Conference are set forth at the end of 
this report. 

The Conference consists of three related parts — the Office of the 
Chairman, the Council, and the Assembly. 



THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term 
of five years. The Chairman is the chief executive of the Conference 
and its only full-time compensated member. 

The Chairman, with the approval of the Council, appoints the 
public members of the Conference. The Chairman presides at plena- 
ry sessions of the Assembly and at Council meetings, and is the offi- 
cial spokesman for the Conference in relations with the President, 
the Congress, the judiciary, the agencies, and the public. The 
Chairman has authority to investigate matters brought to his atten- 
tion by individuals inside and outside government, and to designate 
subjects for Conference recommendations. The Chairman is served 
by a small permanent staff whose principal duties are to furnish 
administrative and research support to the Assembly and commit- 
tees of the Conference, to coordinate and assist the work of 
consultants, and to help the Chairman in securing implementation of 
recommendations and in providing advice and assistance to the 
agencies and to committees of the Congress. 

Reuben B. Robertson, the fifth Chairman of the Administrative 
Conference, was appointed by President Jimmy Carter on Septem- 
ber 25, 1980. Prior to Chairman Robertson^s taking office. Council 




Senior Council Member Walter Gellhorn, center, presiding over the Twenty-first 
Plenary Session; Executive Secretary Richard K. Berg calling the roll. 



members Margaret A. McKenna and Joan Z. Bernstein served, suc- 
cessively, as Acting Chairman. Senior Council Member Walter 
Gellhorn ably presided over the Twenty-first Plenary Session. 

THE COUNCIL 

The Council consists of the Chairman and ten other members who 
are appointed by the President for three-year terms, of whom not 




Members of the Council at the Twenty-second Plenary Session, left to right: Wal- 
ter Gellhorn; Robert Pitofsky; Ronald B, Lewis; Otis M. Smith; Franklin M. 
Schultz. 



more than one-half may be employees of federal agencies. The 
CounciFs functions are similar to those of a corporate board of di- 
rectors. It has authority to call plenary sessions of the Conference 
and fix their agendas, to recommend subjects for study, to receive 
and consider reports and recommendations before they are 
considered by the Assembly, and to exercise general budgetary 
and policy supervision. 

Robert Pitofsky, Commissioner of the Federal Trade Commis- 
sion, and Ronald B. Lewis and Franklin M. Schultz, attorneys in 
Washington, D.C., were appointed to the Council in 1980 by Presi- 
dent Carter. During the year, Michael Sohn, now a public member, 
and Margaret A. McKenna left the Council. At the end of 1980 the 
Council had one vacancy. 

THE ASSEMBLY 

Structure of the Assembly 

The entire membership of the Conference, when meeting in ple- 
nary session, constitutes the Assembly of the Conference. The total 
membership, by statute, may not be less than 75 members or more 
than 91. The Conference, at the end of 1980, had 89 members. The 
Chairman and the other members of the Council account for 10 of 
this number. The remaining 79 fall into three groups. 

First, the Administrative Conference Act confers membership 
upon the chairman of each independent regulatory board or commis- 
sion or a person designated by the agency. (5 U.S.C. §573(b)(2).) 
Under this provision 14 boards and commissions have statutory 
members. In addition, pursuant to 5 U.S.C. §573(b)(4), one of these 
agencies has been allotted a second member by the Council for the 
purpose of permitting the designation of an administrative law 
judge. The agencies in this category, with the number of members, 
are: 

1. Board of Governors of the Federal Reserve System 1 

2. Civil Aeronautics Board 1 

3. Commodity Futures Trading Commission 1 

4. Consumer Product Safety Commission 1 

5. Federal Communications Commission (includes Administrative 

Law Judge) — - 2 

6. Federal Election Commission 1 

7. Federal Home Loan Bank Board 1 

8. Federal Maritime Commission 1 

9. Federal Energy Regulatory Commission 1 

10. Federal Trade Commission 1 

IL Interstate Commerce Commission 1 

12. National Labor Relations Board 1 

13. Nuclear Regulatory Commission 1 

14. Securities and Exchange Commission 1 

Total 15 
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Second, the Act grants membership to the head (or the designee 
of the head) of each executive department or other administrative 
agency designated for this purpose by the President (5 U.S.C. 
§573(b)(3)). Under this authority, the President has designated 13 
Cabinet departments for membership, and the Council has acted to 
provide some of them additional members. The Cabinet member- 
ships are: 

1. Department of Agriculture 1 

2. Department of Commerce 1 

3. Department of Defense 1 

4. Department of Education 1 

5. Department of Energy 1 

6. Department of Health and Human Services (includes Social Security 

Administration) 2 

7. Department of Housing and Urban Development 1 

8. Department of the Interior 1 

9. Department of Justice 1 

10. Department of Labor 1 

11. Department of State 1 

12. Department of Transportation (includes Federal Aviation Administration) — 2 

13. Department of the Treasury (includes Internal Revenue Service) 2 

Total 16 

During 1980 the Department of Education membership was estab- 
lished, and one membership within the Department of Health and 
Human Services was terminated. 

The other administrative agencies designated for membership by 
the President (including an additional appointment by the Council of 
an administative law judge position from one of the agencies) are: 

1. Environmental Protection Agency 

2. Equal Employment Opportunity Commission 

3. Federal Deposit Insurance Corporation 

4. General Services Administration 



5. National Aeronautics and Space Administration 

6. Occupational Safety and Health Review Commission- 

7. Office of Management and Budget- 



8. Office of Personnel Management (includes Administrative Law Judge) - 

9. Small Business Administration 

10. U.S. Commission on Civil Rights 

11. U.S. Postal Service 



12. Veterans Administration - 



Total 13 

The final group consists of the public members appointed for 
2-year terms by the Chairman with the approval of the Council. 
These members, who are required by the Administrative Confer- 
ence Act to comprise not less than one-third nor more than two- 
fifths of the total membership, are selected in such a manner as to 
provide broad representation of the views of private citizens of di- 
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verse experience. They are chosen from among members of the prac- 
ticing bar, scholars in the field of administrative law or government, 
and others specially informed with respect to federal administrative 
procedure. They are reimbursed for travel expenses but otherwise 
serve without compensation. 

At the close of 1980 the public members numbered 35, and there 
was one vacancy. The terms of all incumbent public members will 
expire on June 30, 1982. 

In addition, pursuant to section 4 of the bylaws (1 C.F.R. §302.4), 
the Chairman, with the approval of the Council, may make haison 
arrangements with representatives of the Congress, the judiciary, fed- 
eral agencies not otherwise represented on the Conference, and pro- 
fessional associations. Individuals who serve in such a capacity partici- 
pate in the activities of the Conference, having privileges of the floor 
at committee meetings and plenary sessions, but have no vote. Cur- 
rently, ten liaison arrangements are in effect. 



Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of 
the Conference, operates much like a legislative body. Acting 
through the adoption of bylaws, the Assembly has established nine 
standing committees. The committee structure was reorganized 
during 1980 at the suggestion of Chairman Robertson. The standing 
committees, and the members who chaired them at the end of 1980, 
are: 

1. Agency Decisional Processes James E. Wesner 

2. Agency Organization and Personnel Earl W. Kintner 

3. Grants, Benefits and Contracts S. Neil Hosenball 

4. Informal Action Clark Byse 

5. Interagency Coordination Owen Olpin 

6. Judicial Review William H. Allen 

7. Public Access and Information Anthony L. Mondello 

8. Regulation of Business Betty Jo Christian 

9. Rulemaking Cornelius B. Kennedy 

These committees meet periodically to plan and guide research 
by academic consultants and by the Chairman's professional staff. 
On the basis of this research, along with public and agency input 
through comment periods and public hearings where appropriate, 
the committees frame proposed recommendations for consideration 
by the Assembly. When a study and tentative recommendation have 
been prepared, they are circulated to the affected agencies and 
often announced to the public for comment, then reexamined by the 
committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for considera- 
tion in plenary session. The Assembly may adopt the recommenda- 



tion in the form proposed by the committee, amend the recommen- 
dation, refer it back to committee, or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted 
84 recommendations, many with multiple parts, of which six were 
adopted during the period covered by this report. 

Volumes I, II, III, and IV of Recommendations and Reports of the 
Administrative Conference of the United States, published in June 
1970, June 1973, June 1975, and December 1979, respectively, con- 
tain texts of the recommendations and statements adopted by the 
Assembly during the period January 8, 1968, to December 31, 1977. 
The fourth volume contains an index to volumes I through IV. Pub- 
lication of a fifth volume is planned for 1981. 

These volumes also contain the full texts of the research reports 
that support the recommendations, along with a bibliography of 
other reports prepared under the auspices of the Conference. (Cop- 
ies may be obtained from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C.) 

The recommendations and statements of the Conference, 
including those adopted since the publication of volume IV of the 
Conference's Recommendations and Reports , are also pubhshed in 
the annual reports of the Conference; in the Federal Register (43 
Fed. Reg. 27507, 44 Fed. Reg. 1357, 44 Fed. Reg. 38817, 45 Fed. 
Reg. 2307, 45 Fed. Reg. 46771, 45 Fed. Reg. 84954, 45 Fed. Reg. 
86407); and those of continuing interest in the Code of Federal Reg- 
ulations, Title I, Parts 305 and 310. 
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ACTIONS OF THE ASSEMBLY 

The twenty-first (June 5-6) and Twenty-second (December 
11-12) Plenary Sessions of the Administrative Conference were 
held in Washington, D.C., in 1980. The Assembly adopted six rec- 
ommendations, two resolutions, and two amendments to the Con- 
ference's bylaws. Full texts of each of these appear later in this re- 
port in the section entitled Text of Assembly Actions. Summaries of 
all Assembly actions follow. 

SUMMARIES OF RECOMMENDATIONS 

80-1 Trade Regulation Rulemaking Under the Magnuson-Moss 
Warranty — Federal Trade Commission Improvement Act 

Recommendation 80-1 supplements earlier Recommendations 
79-1 and 79-5, and completes the Administrative Conference's re- 
port to the Congress required by section 202(d) of the Magnuson- 
Moss Warranty — Federal Trade Commission Improvement Act of 
1975 (as amended by Pub. L. 95-558). In Recommendation 80-1 the 
Conference considers the procedures used by the FTC in the 
posthearing stage of rulemaking, the overall effectiveness of 
Magnuson-Moss procedures, and some characteristics of the Act's 
expense-reimbursement program. 

Part A of the recommendation addresses the FTC's administra- 
tion of the Magnuson-Moss Act, taking note of the consultant's find- 
ing that the agency's failure to provide substantive structure in 
Magnuson-Moss rulemaking undermined, or made less effective, the 
posthearing public participation opportunities available through re- 
buttal, posthearing comments, and oral presentations. The Confer- 
ence first states that it is essential in Magnuson-Moss rulemaking to 
narrow and focus the issues early — in any event, prior to the hold- 
ing of any evidentiary hearing — and that the FTC Commissioners 
themselves should participate in and approve the narrowing and 
focusing of the issues. Taking cognizance of the complexity and 
large size of many rulemaking records, the Conference calls for the 
establishment of a procedure by which the Commissioners 
systematically consider and determine the agency's response to sig- 
nificant comments received in the rulemaking. The Commissioners 
are further urged to continue to consult with the rulemaking staff, 
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Public Member Clark Byse addressing the Assembly at the Twenty -first Plenary 
Session. 



as well as other staff, in analyzing and evaluating the rulemaking 
record. 

Although improvements in specific procedures are recommended, 
the Conference reports negatively on the Magnuson-Moss Act's 
rulemaking procedures as a whole in Part B of the recommendation. 
The Conference first cautions that the body of procedures in the Act 
has not been effective in controlling the FTC's exercise of its broad 
delegation of legislative power, and urges that Congress not rely on 




Merit Systems Protection Board Liaison Representative Ronald P. Wertheim ad- 
dressing the Assembly at the Twenty-second Plenary Session. Seated, fore- 
ground, left to right: Public Member H. Clayton Cook, Jr.; Department of Trans- 
portation Member Thomas G. Allison; Federal Aviation Administration Member 
Clark H. Onstad. Background, left to right: Department of Health and Human 
Services Member Darrel J. Grinstead; Public Member Charles R. Halpern; Pub- 
lic Member Paul L. Joskoiv; Federal Trade Commission Member David A. 
Clanton. 

12 



such procedures for that purpose in future legislation. The Confer- 
ence then declares that, while agencies should be allowed discretion 
to use rulemaking procedures beyond those specified in section 553 
of the Administrative Procedure Act, Congress should not ordinari- 
ly require additional procedures. Finally, the Conference urges 
that, if novel procedural requirements are to be imposed on particu- 
lar agency functions by statute, sufficient lead time be provided to 
enable the agency to develop the procedures and administrative ap- 
paratus needed to implement the new requirements. 

In Part C of the recommendation the Conference conditionally en- 
dorses the Magnuson-Moss Act's expense-reimbursement program 
by supporting its continuation in the event that Congress retains 
the Act's hybrid rulemaking procedures. In addressing specific de- 
tails of the expense-reimbursement program, the Conference rec- 
ommends against (1) placing limits on the number of proceedings in 
which any group can be compensated or on the total amount of 
reimbursement per proceeding or year; (2) imposing mandatory 
cost-sharing requirements on applicants; and (3) denying funds to 
applicants solely because they support the agency staffs position in 
the rulemaking. 

80-2 Enforcement of Petroleum Price Regulations 

Recommendation 80-2 deals with the procedures employed by the 
Department of Energy for enforcing petroleum price regulations. 
The recommendation calls for the statutory abolition of the existing 
review by the Federal Energy Regulatory Commission of remedial 
orders proposed by the Secretary of Energy, as well as for improve- 
ments in Departmental adjudicatory procedures, including the use 
of administrative law judges. The Conference also urges direct judi- 
cial review of contested remedial orders in the appellate courts, as 
opposed to review currently available in United States district 
courts. 

80-3 Interpretation and Implementation of the Federal 
Advisory Committee Act 

In this recommendation the Conference calls for improved execu- 
tive branch coordination and implementation of the Federal Adviso- 
ry Committee Act (FACA), while expressing Conference views 
with respect to the applicability of the Act to ad hoc advisory 
groups and privately established groups. 

The recommendation asks the General Services Administration, 
in consultation with the Office of Management and Budget and the 
Department of Justice, to undertake a revision of 0MB Circular 
A-63, Advisory Committee Management, so that the circular will 
provide greater assistance to the agencies. 

In particular, the recommendation expresses the concern of the 
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Conference that uncertainty as to the applicability of FACA has 
tended to discourage useful contacts between government officials 
and the private sector. The recommendation states the Conference's 
belief that FACA is not applicable to — and should not be construed 
to cover — ad hoc, unstructured, non-continuing advisory group or 
privately established committee unless such a group or committee is 
affirmatively supported and "utilized*' by the government through 
institutional arrangements that amount to the adoption of the group 
as a preferred source of advice. Even where an advisory group is 
not covered by FACA, agencies are urged to be sensitive to the de- 
sirability of making advice from the group publicly available. 

Finally, while the Conference acknowledges FACA's success in 
helping eliminate many unnecessary advisory committees, the con- 
clusion is reached that required periodic reviews under the Act of 
existing committees should not be premised on any assumption that 
reducing the total number of advisory committees in government is 
a desirable goal in and of itself. 

80-4 Decisional Officials' Participation in Rulemaking 
Proceedings 

Recommendation 80-4 is addressed to the standards and proce- 
dures agencies employ in determining whether decisional officials 
should be disqualified or recuse themselves from participating in in- 
formal rulemaking. The recommendation is intended to enhance the 
acceptability of the substance of agency rules by ensuring that the 
judgment of agency officials who shape regulations is not tainted ei- 
ther by conflict of interests, by inflexible prejudgment of pertinent 
factual propositions, or by indecorous manifestations of hostility. To 
this end, each rulemaking agency is called upon to adopt procedures 
and standards, as set forth in the recommendation, defining wheth- 
er an official should abstain — or, if need be, be barred — from 
participating in particular proceedings. The suggested standards 
are consonant with those embodied in existing statutes that govern 
federal employees' behavior, as well as with the regulations of the 
Office of Personnel Management. The Conference recognizes in the 
recommendation that some agencies may choose to formulate more 
exacting tests for their own employees. The recommendation em- 
phasizes that any standards adopted by an agency should be cast as 
agency tools for self-management — announcing to staff the agency's 
expectations of ethical conduct — rather than as rules that create 
separate and new "rights" enforceable in court. 

80-5 Eliminating or Simplifying the "Race to the Courthouse*' 
in Appeals from Agency Action 

Recommendation 80-5 is addressed to a problem arising under 
section 2112(a) of Title 28, U.S. Code, which provides that, when 
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petitions for judicial review of the same agency order are filed in 
two or more circuit courts of appeals, the court in which a petition 
was first filed has initial jurisdiction of the proceeding to the exclu- 
sion of any other court. Where two or more petitioners for review of 
the same agency order have different forum preferences for the re- 
view proceeding, the result is frequently a costly and unseemly 
"race to the courthouse" that discredits the administrative and judi- 
cial processes. 

In Part A of the recommendation, the Conference calls on Con- 
gress to amend section 2112(a) to provide that, when petitions to 
review the same agency order are filed in two or more circuit courts 
of appeals within ten days after issuance of the order, the choice 
of the court to take initial jurisdiction of the proceeding should be 
made by random selection from among the circuits where petitions 
have been filed. This initial assignment would still be subject to 
the provision in section 2112(a) for transfer of the proceedings to 
another court for the convenience of the parties in the interest 
of justice. 

The Conference proposes further in Parts B and C that, pending 
the enactment of legislation that would implement Part A, agencies 
and the judiciary adopt procedures to help diminish disputes arising 
from the "races". Agencies are asked to specify in advance a time, 
for purposes of judicial review, at which their orders are deemed to 
be issued. The Supreme Court is urged to provide by rule for a ran- 
dom selection procedure — for selecting the court in which the agen- 
cy record is to be filed — to govern situations where petitions are 
filed simultaneously in two or more courts. 

80-6 Intragovernmental Communications in Informal 
Rulemaking Proceedings 

Recommendation 80-6 addresses the standards for disclosure of 
communications made in informal rulemaking proceedings to execu- 
tive branch agencies by the President and his advisers, as well as 
by other agencies and administrative bodies. The recommendation 
urges that a rulemaking agency be free to receive communications 
containing advice and proposals on matters of policy without being 
obliged to place any record of such communications in the public file 
of the proceeding. The Conference stresses in the preamble, howev- 
er, that no limitation is being sought on the discretion of agencies to 
place any or all policy communications into rulemaking records 
whenever the agencies deem that doing so is appropriate. 

With regard to Presidential or other governmental communica- 
tions that contain material factual information, the Conference 
urges agencies to place a record of these in the public file. Further, 
agencies are asked to place in the public file a record of any 
intragovernmental communication that reflects comments from per- 
sons outside the government. 
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SUMMARIES OF RESOLUTIONS 

Resolution on Research Planning 

In this resolution the Assembly adopted all of the suggestions re- 
lated to the Conference's research program that had been put forth 
by the Special Committee on the Role of the Administrative Confer- 
ence in its Report on Research Planning. The Committee had called 
for the Office of the Chairman to consider: (1) greater use of in- 
house research and reports; (2) use of detailees from other agencies; 
(3) use of law students and cooperation with law schools, graduate 
schools, and outside research groups; (4) greater reliance on reports 
generated outside the Conference; and (5) joint sponsorship of proj- 
ects with other agencies and with non-governmental organizations. 
The Committee also suggested — and the Assembly resolved — that 
the Chairman of the Conference annually draw up a research plan 
that would be presented for discussion by the Assembly and there- 
after submitted to the Council for approval. 

Resolution on Implementation of Recommendations 

The resolution expresses the desire of the Assembly that the Of- 
fice of the Chairman of the Administrative Conference strengthen 
its program for implementation of Conference recommendations. 
The resolution calls for an enhanced implementation effort through 
the utilization of additional staff and other resources, through more 
effective coordination with the agencies, and through better use of 
members, committees, and other resources. The resolution also 
urges the Office of the Chairman to experiment with all of the meth- 
ods for carrying out implementation work that had been proposed in 
the Report on Implementation of Recommendations by the the Spe- 
cial Committee on the Role of the Administrative Conference. 



SUMMARIES OF BYLAW AMENDMENTS 

Bylaw Amendment on Terms of Public Members 

This amendment suspends for a period of two years a require- 
ment in the bylaws that no more than ten percent of the public 
("non-government") members of the Conference may be in continu- 
ous service beyond a third term. The terms of all public members 
expired in June 1980, during a period when the Conference was 
without a full-time Chairman. The Council decided, and the mem- 
bership agreed, that it would be desirable to reappoint more than 
ten percent of the three-term public members in order to help main- 
tain the continuity of Conference activities in the absence of a 
Chairman. 
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Members of the Assembly at the Twenty-second Plenary Session. Left: Public 
Member J . K. MacFarlane. Right: Federal Maritime Commission Member Peter 
N. Teige, addressing the Assembly; seated: Administrative Office of the U.S. 
Courts Liaison Representative Joseph F. Spaniol, Jr., left; Public Member 
Antonin Scalia, right. 




Members of the Assembly at the Twenty-second Plenary Session. Left: Public 
Member Richard E. Wiley, foreground; Public Member Katherine E. Sasseville, 
left; Public Member William A. Butler, right. Right: Public Member Owen Olpin, 
Chairman of the Committee on Licenses and Authorizations, addressing the As- 
sembly; background: Consumer Product Safety Commission Member Sam 
Zagoria, left; U.S. Postal Service Member Louis A. Cox, right. 
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Bylaw Amendment on Committee Structure 

This amendment revises section 3 of the bylaws by (1) estab- 
lishing a new Committee on Interagency Coordination to replace 
the former Committee on Compliance and Enforcement Proceed- 
ings, (2) establishing a new Committee on Regulation of Business 
by merging the former Committee on Ratemaking and Economic 
Regulation and the Committee on Licenses and Authorizations into 
a single entity, and (3) splitting the former Committee on 
Rulemaking and Public Information into two entities: A Committee 
on Rulemaking and a Committee on Public Access and Information. 
The purpose of the revision in committee structure is to provide a 
sharper focus and more consistent theme for each committee's 
work, thus improving the quality of committee deliberation and 
stimulating the interest and participation of the members. 
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ACTIVITIES OF COMMIHEES 

The membership participates actively in the research activities of 
the Conference through the standing committees prescribed by the 
bylaws and through such additional special purpose committees as 
the Chairman, Council, or membership finds necessary to further 
the Conference's mandate. During the period of this report nine 
standing committees and two special committees were in existence. 

During 1980, Chairman Robertson proposed and the membership 
approved a realignment of the standing committees. The purpose of 
the realignment is to provide a sharper focus and more consistent 
theme for each committee's work, thus improving the quality of 
committee deliberation and stimulating the interest and participa- 
tion of the members. The new structure creates four new commit- 
tees while leaving intact five of the former committees. All nine of 
the standing committees have been given new and more sharply de- 
fined missions. 

A new Committee on Interagency Coordination replaces the 
former Committee on Compliance and Enforcement Proceedings. A 
new Committee on Regulation of Business has been formed by 
merging the assignments of the former Committee on Ratemaking 
and Economic Regulation with the former Committee on Licenses 
and Authorizations. The former Committee on Rulemaking and 
Public Information has been split into two entities: the Committee 
on Rulemaking and the Committee on Public Access and Informa- 
tion. 

Each standing committee has a generally prescribed field of in- 
quiry suggested by its title. Distinctions between committee juris- 
diction are intentionally fluid in order to permit the members wide 
latitude of inquiry. Since projects are often pertinent to the con- 
cerns of more than one committee, the Office of the Chairman 
coordinates the committees' activities to prevent conflict or duplica- 
tion of effort. 



STANDING COMMITTEES 

Committee on Agency Decisional Processes 

This committee is concerned with problems in the structuring and 
management of institutional decisionmaking, including methods for 
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developing, refining, and evaluating relevant information, and 
eliminating sources of delay in administrative proceedings. 

Chairman: James E. Wesner 

Completed Projects 

Recommendation 80-4: Decisional Officials' Participation in Rulemaking Pro- 
ceedings (consultant: Peter L. Strauss, Columbia University School of Law). 

Recommendation 80-6: Intragovernmental Communications in Informal 
Rulemaking Proceedings (consultant: Paul R. Verkuil, Tulane University School 
of Law). 

Pending Projects 

Feasibility of Model Rules of Administrative Procedure (consultant: John L. 
FitzGerald, Southern Methodist University School of Law). 

Separation of Functions of Agency Employees in Adjudication and Rulemaking 
(consultant: Michael Asimow, UCLA School of Law). 



Committee on Agency Organization and Personnel 

The scope of this committee's work covers the distribution of re- 
sponsibility within agencies, including internal delegations of au- 
thority and procedures for review of staff action; practices affecting 
the competence, effectiveness, and ethical standards of agency em- 
ployees involved in administrative proceedings, and their potential 
civil liability; and problems concerning personnel selection, evalua- 
tion, compensation and tenure. 

Chairman: Earl W. Kintner 

Completed Project 

Recommendation 80-3: Interpretation and Implementation of the Federal Advi- 
sory Committee Act (consultant: Michael Cardozo, Washington, D.C.). 

Pending Project 

Agency Procedures for Review of Initial Decisions (consultant: Ronald A. Cass, 
University of Virginia School of law). 



Committee on Grants, Benefits, and Contracts 

This committee deals with the procedures by which agencies op- 
erate programs of financial assistance, procurement, and property 
administration, including techniques for resolving disputes, meth- 
ods of allocating benefits among applicants, and the effects of pro- 
gram administration on state and local entities. 

Chairman: S. Neil Hosenball 

Pending Projects 

Formal and Informal Agency Approaches to Resolving Disputes over the Ad- 
ministration of Grant Programs (consultant: Ann Steinberg, Washington, D.C.). 

Fair Procedures for Deciding and Remedying Grant-Related Disputes 
(consultant: Ann Steinberg, Washington, D.C.). 
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Committee on Informal Action 

This committee has a broad mandate to study and recommend fair 
and efficient procedures for agency activities that may affect pri- 
vate rights but do not involve formal, structured proceedings. 
These "informal" matters, which make up the great majority of all 
agency business, include exercise of prosecutorial discretion, nego- 
tiation and mitigation of civil penalties, handling of applications and 
complaints, and providing guidance for private parties on legal and 
policy matters. 

Chairman: Clark Byse 

Pending Projects 

Control of Officials' Discretion through Agency Articulation of Policy Standards 
(consultant: Colin Diver, Boston University Law School). 

Agency Techniques for Narrowing or Avoiding Formal Evidentiary Hearings in 
Licensing Proceedings (consultant: William F. Fox, Columbia School of Law, 
Catholic University). 

Exercise of Agency Discretion in Seeking the Imposition of Criminal Sanctions 
for Violations of Regulatory Statues and Rules (consultant: William J. Lockhart, 
University of Utah School of Law). 

Committee on Interagency Coordination 

The primary assignments of this committee are to identify oppor- 
tunities for increased efficiency and fairness through collaborative 
efforts by agencies with overlapping or related missions; to work 
for removal of statutory, procedural, and other barriers to such 
coordination; and, in particular, to propose procedures for 
eliminating duplication of effort and inconsistencies in regulatory 
requirements. This committee, new to the Conference in 1980, is 
continuing the project of the former Committee on Licenses and Au- 
thorizations. 

Chairman: Owen Olpin 

Pending Project 

Procedures Used by Four Federal Agencies in Regulating Carcinogens 
(consultant: Richard A. Merrill, University of Virginia School of Law). 

Committee on Judicial Review 

The responsibility of this committee is to examine provisions con- 
cerning judicial review of administrative action, and those aspects 
of administrative procedure that have particular effects on the 
availability or effectiveness of judicial review. 

Chairman: William H. Allen 

Completed Project 

Recommendation 80-5: Eliminating or Simplifying the "Race to the Court- 
house" in Appeals from Agency Action (consultant: Thomas 0. McGarity, Univer- 
sity of Kansas School of Law). 
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Pending Project 

Challenges to the Validity of Rules as a Defense in Enforcement Proceedings 
(consultant: Frederick Davis, University of Missouri School of Law). 

Committee on Public Access and Information 

The jurisdiction of this committee relates to the availability and 
dissemination to the public of information about government activi- 
ties. The committee concerns itself particularly with problems 
arising under the Freedom of Information Act, the Government in 
the Sunshine Act, the Federal Advisory Committee Act, the Priva- 
cy Act, and the Federal Register Act. 

Chairman: Anthony L. Mondello 
Pending Project 

Agency Procedures for Granting Waivers of Fees for Information Requests 
under the Freedom of Information Act (consultant: John E. Bonine, University of 
Oregon School of Law). 

Committee on Regrulation of Business 

This new committee is concerned with procedural problems asso- 
ciated with the administrative control of private economic activity. 
It examines techniques for assessing regulatory costs and benefits, 
procedural aspects of deregulation, and methods for resolving con- 
flicts between economic, safety, environmental, and other values. 

Chairman: Betty Jo Christian 

Completed Project: 

Recommendation 80-2: Enforcement of Petroleum Price Regulations (consult- 
ant: Alfred C. Aman, Jr., Cornell Law School) (project of the former Committee 
on Ratemaking and Economic Regulation). 

Pending Project 

Agency Procedures for Handling Confidential Business Information under Ex- 
emption 4 of the Freedom of Information Act (consultant: Russell B. Stevenson, 
Jr., National Law Center, George Washington University). 

Committee on Rulemaking 

The committee considers the form and adequacy of procedures 
employed by agencies in issuing rules and regulations, with particu- 
lar emphasis on the advantages and disadvantages of various proce- 
dural concepts and innovations, and on methods by which the views 
of affected individuals, businesses, and other interested persons can 
be effectively presented and considered in the rulemaking process. 
The **public information" portion of this committee's former juris- 
diction has been assumed by the new Committee on Public Access 
and Information. 

Chairman: CORNELIUS B. Kennedy 

Completed Project: 
Recommendation 80-1: Trade Regulation Rulemaking under the Magnuson- 
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Moss Warranty — Federal Trade Commission Improvement Act (consultant: Barry 
B. Boyer, State University of New York at Buffalo, School of Law). 



SPECIAL COMMITTEES 

Select Committee on Ex Parte Communications in Rulemaking 

This special committee was formed in 1977 to address 
uncertainties, following the decision in Home Box Office, Inc. v. 
F.C.C., 567 F.2d 9 (D.C. Cir. 1977), regarding communications be- 
tween agency employees and persons outside the agency. The 
Committee's work at that time resulted in the Assembly's adoption 
of Recommendation 77-3, "Ex Parte Communications in Informal 
Rulemaking Proceedings". The Select Committee was reconstituted 
during 1979 and 1980 to consider the subject of separation of func- 
tions of agency employees in adjudications and rulemakings, as- 
sisted by consultant Michael Asimow of the UCLA Law School. A 
recommendation proposed by the Committee at the Twenty-second 
Plenary Session was tabled, and the project on separation of func- 
tions has subsequently been assigned to the Committee on Agency 
Decisional Processes for further study. 

Chairman: Philip A. Loomis, Jr. 

Special Committee on the Role of the Administrative Conference 

This special 20-member committee was formed during 1979 to as- 
sist the Chairman and the Council in carrying out their responsibili- 
ties under the resolution of the Nineteenth Plenary Session con- 
cerning the future role of the Administrative Conference and other 
matters. The committee was discontinued upon completing its as- 
signed tasks during 1980. 

Chairman: Anthony L, Mondello 

Completed Project 

Resolution (June 6, 1980): Research Planning. 

Resolution (June 6, 1980): Implementation of Recommendations. 
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ACTIVITIES OF THE CHAIRMAN'S OFFICE 

BUDGET AND STAFF 

The Conference's budget for fiscal year 1980 was $1,119,000. The 
permanent staff of the Office of the Chairman varied between 18 
and 20 during the year. The Conference has continued its practice of 
supplementing staff resources with part-time consultants and legal 
interns. As in recent years, the Conference has conducted most of 
its research by utilizing the services of outside academic or profes- 
sional consultants, accounting for a significant, but decreasing, 
portion of the budget. The chart below illustrates that, while the 
authorized ceiling for Conference funding has risen significantly in 
the past decade, the budget of the Conference, when inflationary 
price rises are taken into account, has remained about constant. In 
the two most recent years the budget has declined slightly in real 
terms. 



FY 


Authorization 


Budget 


Staff 


1981 


$2,300,000 


$1,167,000 * 


20* 


1980 


$2,000,000 


$1,119,000 


19 


1979 


$1,700,000 


$1,062,000 


20 


1978 


$950,000 


$935,000 


18 


1977 


$900,000 


$880,000 


15 


1976 


$850,000** 


$785,000** 


16 


1975 


$805,000 


$750,000 


14 


1974 


$760,000 


$600,000 


14 


1973 


$450,000 


$450,000 


14 


1972 


$450,000 


$408,000 


12 



* Estimated for FY 1981; does not include possible supplement for additional as- 
signments under the Equal Access to Justice Act. 
** Plus $195,000 for transition quarter. 



ADVICE AND ASSISTANCE TO THE AGENCIES 

Furnishing advice and assistance on problems of administrative 
procedure to the agencies is a significant function of the staff of the 
Office of the Chairman. The Administrative Conference Act specifi- 
cally contemplates a role for the Conference in assisting the 
agencies — and in arranging for the interchange of information 
among them — on procedural maters. 
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One arrangement for the interchange of information among the 
agencies, begun by the Conference in 1979, continued for a brief pe- 
riod during 1980. Under the sponsorship of the Conference, the 
Forum on Improving the Regulatory Process — an assemblage of 
policy-makers from within the federal government and from the 
bar, business community, and labor and public interest groups — 
met in January to discuss issues raised by pending regulatory re- 
form proposals. Topics for discussion included intragovernmental 
communications by the Regulatory Analysis Review Group, and the 
"bubble concept" technique for moderating the effects of pollution 
control enforcement. Robert A. Anthony, former Chairman of the 
Administrative Conference, chaired the January session. 

Because of the Conference's perspective over the broad range of 
agencies and their administrative programs, the consultative capac- 
ity of its staff is a unique resource. The Office of the Chairman con- 
tinued actively to perform its advisory and consultative functions 
during 1980, responding to numerous requests from agencies for 
guidance on procedural issues. Some of the items receiving staff as- 
sistance during the year are as follows: 



Agency 



Item receiving assistance 



Advisory Commission on 
Intergovernmental Relations, Office 
of Management and Budget 



Draft 0MB circular on competition in 
the award of grants 

Draft 0MB circular on resolution of 
disputes arising under grant pro- 
grams 



Commodity Futures Trading Commis- 
sion 



Proposed procedures to expedite han- 
dling of reparations cases 



Food & Nutrition Service, Depart- 
ment of Agriculture 



Proposed training program for appeals 
officers 



General Services Administration 



Revision of guide for implementation 
of Federal Advisory Committee Act 



National Oceanic & Atmospheric Ad- 
ministration 



Proposed amendments to civil penalty 
regulations 



Procedures for review of administra- 
tive law judge decisions 

Establishment of procedures for new 
deep sea mining program 



Select Commission on Immigration & 
Refugee Policy 



Information on administrative law 
judges; comments on Committee re- 
port 



Social Security Administration (Office 
of Hearings & Appeals) 



Pending legislation affecting judicial 
review of SSA decisions 
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ADVICE AND ASSISTANCE ON LEGISLATION 

The Office of the Chairman, with efforts led and coordinated by 
Executive Secretary Richard K. Berg, regularly provided advice 
and comment on the procedural aspects of pending and contem- 
plated legislation. Written comments were submitted to the Office 
of Management and Budget and other agencies on a variety of pend- 
ing and enrolled bills and on several agency draft bills. 

In addition to routine matters involving the budget and oversight 
of the Conference, the staff of the Office of the Chairman testified 
or commented directly to Congress during the year on the following 
legislative items: 



Legislation 



Staff Activity 



Structure of the Administrative Con- 
ference 



Testimony on H.R. 3263 before House 
Judiciary Committee, Subcommittee 
on Administrative Law and Govern- 
ment Operations 



ALJ selection and performance ap- 
praisal 



Testimony on H.R. 6768 before House 
Post Office and Civil Service 
Committee 



Testimony at oversight hearing before 
Senate Commerce Committee 



Federal Election Commission over- 
sight 



Testimony before House Committee 
on House Administration 



Customs Courts Act of 1980 



Testimony on H.R. 6394 before House 
Judiciary Committee, Subcommittee 
on Monopolies and Commercial Law 



Judicial review of VA determinations 



Testimony before House Veterans Af- 
fairs Committee 



Legislative veto alternative 



Comments to House Rules Committee 



"Bumpers' Amendment" (validity of 
rules in judicial review) 



Comments to House Judiciary 
Committee 



Consultant Reform Act of 1980 



Comments on S. 2880 to Senate Gov- 
ernmental Affairs Committee 



Equal Access to Justice Act 



Comments on H.R. 6336 to House Ju- 
diciary Committee 



Ex parte communications in agency 
proceedings 



Comments and report on agency prac- 
tices to Senate Judiciary Committee 
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RESEARCH ACTIVITIES 

Research Planning 

In the Resolution on Research Planning (June 6, 1980) the As- 
sembly called for the Office of the Chairman to take a number of ini- 
tiatives in arranging for the research necessary to the Conference's 
consideration of procedural changes. The most important of these 
initiatives asks the Chairman annually to present to the member- 
ship a plan for the coming year's research activities. The chairman's 
plan would be discussed at a plenary session before being presented 
to the Council for its approval. The Chairman expects to present a 
proposed plan to the Assembly at the next scheduled plenary ses- 
sion in 1981. 

Research Projects Commissioned in 1980 

Revision of Manual for Administrative Law Judges 

One of the Conference's most popular publications, the Manual 
for Administrative Law Judges, is being revised and updated. 
Originally published in 1974, over 5000 copies of the Manual have 
been distributed to federal and state agencies and hearing officers. 
The services of Judge Merritt Ruhlen, who prepared the original 
text, were secured during the year to oversee the preparation of 
the new guide. Publication of the revised edition is expected late in 
1981. 

Rulemaking as an organizational process 

The Conference's prior studies of rulemaking have usually con- 
centrated on those procedures that, as a matter of law or good prac- 
tice, should be required of an agency in its dealings with people out- 
side of the agency. Many of the problems of rulemaking, however, 
appear to be generated not by these external relationships, but 
rather — as the Conference discovered in its multi-year FTC trade 
regulation rulemaking study — by the internal organizational and 
managerial characteristics of rulemaking agencies. In this project, 
consultant Fred Emergy will engage in a series of case studies of 
selected rulemakings at several agencies. The study will focus on 
such issues as: How does a regulatory project get started and then 
proceed through an agency? What degree of control do policy- 
makers exercise? How are the major issues handled, and why are 
some issues ignored? Are there any organizational characteristics 
that favor certain policy views or that tend to favor increased or de- 
creased regulatory activity? 

Negotiation and mediation techniques in regulation 

Some commentators have proposed that regulatory agencies 
should occasionally act not as sovereign rule makers but rather as 
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brokers among private interests, issuing orders that have been bar- 
gained out by contending groups. While this concept has not yet 
been defined well, legislation was introduced in the 96th Congress 
that would have provided for negotiation and mediation in some 
regulatory programs. Consultant Philip Harter will engage in both 
library research and empirical field work to develop a report on the 
legal and political science basis for this approach to regulation. The 
consultant will determine the extent to which bargaining techniques 
have been used by government, and will identify the types of pro- 
grams in which they could be useful in the future. 

Review of administrative law judges' decisions 

Any agency that uses administrative law judges must have a 
mechanism for reviewing their decisions. Practices for review vary 
considerably from agency to agency, however. In some agencies, 
the head of the agency handles all review of initial decisions. In 
other agencies, panels of employees provide either intermediate or 
final review of initial decisions. Professor Ronald Cass of the Uni- 
versity of Virginia School of Law will examine the different devices 
in use, and will identify those review mechanisms that work most 
effectively and efficiently. In addition, Professor Cass will assess 
the continuing viability of Recommendation 68-6, "Delegation of 
Final Decisional Authority Subject to Discretionary Review by an 
Agency". 

Dispute resolution procedures in federal grant programs 

More than 500 grant and assistance programs now account for 
about $90 billion annually in federal spending — up from $1 billion in 
1952 and a tenfold increase over the past 15 years. Grant law has 
been referred to by several authorities as a '^slumbering giant," 
since judicial, academic, and Congressional attention to many ques- 
tions involving agencies' and grantees' rights has not matched the 
increased complexity — nor the growing importance — of federal as- 
sistance to state and local governments and non-profit organizations 
funded largely by grants. A series of separate studies intended to 
help agencies improve procedures for resolving disputes arising 
from the administration of federal grant programs was commis- 
sioned during 1980. 

The Conference's inquiries are being performed by Professor 
Sallyanne Payton of the University of Michigan School of Law, and 
by the law firm of Boasberg, Klores, Feldesman, and Tucker under 
the direction of Ann Steinberg, a member of the firm. Ms. 
Steinberg's study, which is in two phases, initially will review and 
analyze the structures and procedures of existing administrative ap- 
peal mechanisms in light of the programs, parties, and contro- 
versies involved. This empirical study is expected to aid grantees, 
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agencies, scholars, and attorneys by serving as a convenient source 
of basic data on the disparate array of procedures now in place and 
the disputes these procedures are required to handle. The second 
phase will build on the initial study to examine common procedural 
and remedial problems that stem from the peculiar nature of grant 
programs. Working with the Committee on Grants, Benefits, and 
Contracts, the consultant will analyze the framework within which 
grants are made and disputes arise, including legal, fiscal, and other 
aspects of federal grants which render them different from procure- 
ment and other relationships. The project could lead to recommen- 
dations on (1) minimum fair procedures in termination, debarment, 
renewal, audit, or award disputes; (2) structures and roles of grant 
appeals boards; (3) use of expedited small claims, or other proce- 
dures to avoid unnecessary formalization and delay; (4) designation 
of knowledgeable, impartial persons to decide, mediate, or arbitrate 
appeals; and (5) effective remedies in grant disputes. 

Professor Payton's study will take a slightly more conceptual ap- 
proach, concentrating on long-term solutions to persistent ques- 
tions, rather than on problems demanding prompt attention. Pro- 
fessor Payton will evaluate various alternative methods of resolving 
grant disputes, including the desirability of creating an administra- 
tive court or council to resolve grant-related disputes of 
government-wide significance and to oversee the development of 
agency grant law and related policy matters. This study will also 
examine the experience of European countries that use administra- 
tive courts, and determine whether any of their practices can help 
to enhance consistency and coherence in American grant law and 
administration. 

Waiver of fees under the Freedom of Information Act 

The cost of obtaining information from the government is of keen 
interest to academic and scientific researchers, the media, "public 
interest" groups, active and rejected grantees and contractors, and 
regulated firms. The Conference's newly constituted Committee on 
Public Access and Information, which will be concerned with issues 
of this sort, has as its inaugural project a study on agency practices 
in waiving fees for document requests under the Freedom of Infor- 
mation Act. Professor John E. Boinine of the University of Oregon 
School of Law, who has already done considerable research on fee- 
waiver policies, was selected during 1980 to assist the Committee in 
exploring the limits of agency discretion in this area. 

California Office of Administrative Law 

Professor Monroe E. Price of the UCLA School of Law has been 
engaged to provide a report on the operation of the newly created 
Office of Administrative Law in the state of California. Professor 
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Active Research Projects (December 31, 1980) 



Project 



Committee'^ Consultant 



ALJ decisions, agency internal 
review procedures 

ALJ Manual, revisions to prior 
ACUS publication 

ALJ performance evaluation, fea- 
sibility of conducting 

Carcinogen regulation by four 
federal agencies 

Discretion, control through artic- 
ulation of policy standards 

Discretion, criminal sanction de- 
cisions by agencies 

FOIA, confidential business in- 
formation, treatment under ex- 
emption 4 

Grants, existing dispute resolu- 
tion techniques 

Grants, fair procedures for 
dispute resolution 

Grants, consistent administration 
through organizational ap- 
proaches 

Judicial review, rule review in en- 
forcement proceedings 

Licensing hearings, narrowing or 
avoiding 

Model rules of procedure, areas of 
feasibility 

Negotiation and mediation tech- 
niques in regulation 

Regulatory analyses, techniques 
and principles for compliance 

Retroactive application of federal 
regulations to state and local 
projects 

Rule review by California Office 
of Administrative Law 

Rulemaking as an organizational 
process 

Separation of functions for 
decisional officials 

State administrative law, inno- 
vations for federal use 



AOP 



Ronald Cass 

U. Va. School of Law 

— Judge Merritt Ruhlen 
Alexandria, Va. 

— Victor G. Rosenblum 
NW. U. School of Law 

IC Richard A. Merrill 

U. Va. School of Law 
lA Colin Diver 

Boston U. School of Law 
lA William J. Lockhart 

U. Utah School of Law 
RB Russell B. Stevenson, Jr. 

George Washington U., 

National Law Center 
GBC Ann Steinberg 

Boasberg, Klores 
GBC Ann Steinberg 

Boasberg, Klores 

— Sallyanne Payton 

U. Mich. School of Law 

JR Frederick Davis 

U. Mo. School of Law 
lA William F. Fox 

Catholic U. Sch. of Law 
ADP John L. FitzGerald 
SMU School of Law 

— Philip Barter 
Washington, D.C. 

— Allan Ferguson 

Pub. Interest Econ. Ctr. 

— Stephen G. Wood 
B.Y.U. Law School 



Monroe E. Price 
UCLA School of Law 
Fred Emery 
Washington, D.C. 
Michael Asimow 
UCLA School of Law 
L. Harold Levinson 
Vanderbilt U. Law Sch. 



ADP 



Committees: 

ADP Agency Decisional Proc- IC 

esses lA 

AOP Agency Org. & Personnel JR 

GBC Grants, Benefits & Con- RB 

tracts — 



Interagency: Coordination 
Informal Action 
Judicial Review 
Regulation of Business 
Unassigned 
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Price's study will cover the history, structure, and activities of the 
OAL. The underlying purpose of the project is to begin to explore 
whether the OAL, which has authority to review and to veto regu- 
lations of other state agencies, offers an attractive alternative to 
other techniques — such as legislative veto or judicial review — for 
controlling agency rulemaking. 

Techniques for regulatory analyses 

Within the past decade, several statutes and executive orders 
have required agencies to attempt to quantify and balance the ob- 
jectives of their regulatory programs. The Conference has contract- 
ed with the Public Interest Economics Center of Washington, D.C., 
to draw upon its considerable experience and to explore further the 
techniques used by agencies in attempting to comply with require- 
ments for regulatory analyses. The study, under the direction of the 
Center's President, Dr. Allan Ferguson, will concentrate on whether 
it may be possible to develop general principles and techniques 
that could aid agency staffs in performing the analyses. 

IMPLEMENTATION OF RECOMMENDATIONS 

One of the most important regular functions of the Office of the 
Chairman is to secure implementation of the recommendations 
adopted by the Assembly. The Administrative Conference Act con- 
veys on the Chairman not only the authority but also the "responsi- 
bility for encouraging Federal agencies to carry out the recommen- 
dations of the Conference". While the Act provides the chairman 
with no statutory authority to compel the adoption of Conference 
recommendations, the Chairman and his staff are in a position to ex- 
ercise considerable influence through persuasion and marshalling of 
opinion. 

1980 Activities 

Under the direction of Executive Director Stephen L. Babcock 
and staff attorney Charles Pou, Jr., texts of all recommendations 
adopted in 1980 were transmitted to pertinent agencies and 
Congressional committees. A taks force comprised of Chairman 
Robertson and several Conference members and staff attorneys 
began drafting proposed legislation intended to eliminate "races to 
the courthouse" as called for by Recommendation 80-5. Discussions 
regarding Recommendation 80-4, Decisional Officials' Participation 
in Rulemaking Proceedings, were held with several interested 
agencies. The Office of Government Ethics in 0PM indicated a will- 
ingness to work with the Conference and other agencies in devel- 
oping guidelines to manage conflicts of interest in rulemakings. 
Staff attorney David Pritzker began developing a model policy 
statement and rule to aid those agencies considering implementa- 
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tion of Recommendation 80-4. Also, the staff regularly pointed out 
the relevance of Conference recommendations whenever providing 
assistance to the agencies or to Congress. For additional informa- 
tion on implementation efforts, see the other topics in this part of 
the report. 

Implementation Agenda for 1981 

In the Resolution on Implementation of Recommendations (June 
6, 1980) the Assembly directed the Office of the Chairman to step 
up implementation efforts, chiefly through the the deployment of 
greater staff resources. Accordingly, Chairman Robertson devel- 
oped an "implementation agenda", detailing strategies for proceed- 
ing with enhanced implementation activities for those recommenda- 
tions most likely to benefit from added efforts. Additionally, several 
other recommendations were identified as appropriate for a current 
reassessment of viability in light of changed circumstances since 
their adoption. For each of the recommendations on the agenda, a 
particular staff member was made responsible for assessing compli- 
ance and for taking actions, which were begun in 1980, to carry out 
the implementation strategy. The implementation agenda for 1981 
follows. 



RecomTnendations 



Implementation Strategy 



* Adverse Agency 
Publicity (73-1) 

Adequate Hearing 
Facilities (68-1) 



Articulation of Agency 
Policies (70-2, 71- 3, 
71-5, 72-3, 73-2, 74-3, 
75-1) 

Bumpers Amendment 
(79-6) 

*Civil Money Penalties 
(72-6, 79-3) 

Discovery (70-4) 

Disqualification in 
Informal Rulemaking 
(80-4) 

Enforcement of NLRB 
Orders (69-2) 



Assess status of implementation, viability of 
recommendation, utility of added efforts 

Prepare hearing facilities directory; work 
with ALJs and others to obtain needed 
facilities and centralized coordination 

Assess degree of implementation; determine 
reasons for non-compliance (research by 
consultant Colin Diver) 

Consult with Congress to develop acceptable 
alternatives to across-the-board changes in 
standards for judicial review of rules 

Determine extent of compliance; encourage 
agencies to seek administrative imposition 
authority; monitor Congressional activity 

Assess status of implementation, viability of 
recommendation, utility of added efforts 

Develop and disseminate model policy 
statement, working with rulemaking 
agencies and consultant Peter Strauss 

Draft and advocate implemental legislation in 
coordination with NLRB 
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Recommendations Implem^entation Strategy 

FTC Rulemaking (79-1, Prepare implementation status summary 

79-5, 80-1) 

*Grant Administration Assess implementation status, effects of 

Procedures (71-4, 71-9, recommendations where implemented, 

74-2) prospects for further implementation; work 

with 0MB and grant agencies 

Interlocutory Appeals Assess status of implementation, viability of 

(71-1) recommendation, utility of added efforts 

*Petroleum Price Draft implemental legislation; coordinate with 

Regulation (80-2) Congress and DOE 

*Race to the Courthouse Develop data on cost-effectiveness of 

(80-5) recommendation; prepare summary of 

consultant's report for Congress; draft 
implemental legislation 

*Time Limits (78-3) Develop standards to measure agency 

compliance; assess implementation status; 
formulate implementation strategy 

* Recommendations assigned priority status. 

SPECIAL ACTIVITIES 

Equal Access to Justice Act 

The Equal Access to Justice Act provides, in certain instances, 
for the payment by the government of the legal fees of persons who 
prevail in litigation against the government. The Act, which was 
signed into law by President Carter on October 21, 1980, gives the 
Chairman of the Administrative Conference two new and important 
responsibilities: the Chairman must be consulted on the imple- 
menting rules adopted by agencies subject to the attorneys' fees 
provisions of the Act, and the Chairman must prepare annual re- 
ports on the operation of the Act. 

The Equal Access to Justice Act is the product of nearly a decade 
of thought on the appropriate allocation of attorneys' fees when an 
individual or organization is forced to litigate against the federal 
government. It represents a break with the traditional "American 
Rule" of attorney fee allocation which requires that each party bear 
its own costs in litigation. The Act was designed to remove the ob- 
stacle of cost from an individual's or small business' determination 
of whether to seek review of, or defend against, what it views to be 
an unreasonable government action. The Act provides that an 
identified class of individuals and organizations who prevail in 
administrative adjudications or court proceedings will be entitled to 
an award of attorneys' fees and expenses unless the government can 
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demonstrate that its position in the action was substantially 
justified. The class eligible to receive such awards includes individ- 
uals whose net worth is not more than $1,000,000, organizations 
whose net worth is not more than $5,000,000 and who have no more 
than 500 employees, and tax exempt organizations and agricultural 
cooperatives with no more than 500 employees. 

The Act provides that each agency that conducts adversary adju- 
dication shall, after consultation with the Chairman of the Adminis- 
trative Conference, promulgate uniform rules of procedure for the 
submission and consideration of applications for an award of fees 
and other expenses. To facilitate this process and in partial satisfac- 
tion of its consultative responsibility, the Office of the Chairman, 
with the cooperation of an interagency task force, is preparing a set 
of model rules of procedure for the assistance of the affected 
agencies. These model rules will be promulgated in accordance with 
the informal rulemaking requirements of the Administrative Proce- 
dure Act, and should appear in final form in May 1981. 

The Act also requires the Chairman of the Conference, after con- 
sultation with the Chief Counsel for Advocacy of the Small Business 
Administration, to report annually to the Congress on the amount 
of fees and other expenses awarded during the preceding fiscal year 
under the Act. These reports are to describe the number, nature, 
and amount of the awards, the claims involved in the controversy, 
and any other relevant information which may aid the Congress in 
evaluating the scope and impact of this program. 

In recognition of this program's wide ranging impact, the Office 
of the Chairman has decided to prepare and publish an interpretive 
manual which will provide guidance to agencies and practitioners, 
and should assist in the orderly implementation of the Act. The Of- 
fice's efforts in 1980 have been handled by Executive Director 
Stephen L. Babcock and by staff attorney Charles R. Pouncy. 

At the year's end, a Program Supplemental Budget Request for 
funds for the support of the Office of the Chairman's work to carry 
out these new responsibilities under the Equal Access to Justice 
Act was scheduled to be included in the President's Budget, for 
transmittal to the Congress in January 1981. 

FTC Trade Regulation Rulemaking Project 

The Conference's five year study of trade regulation rulemaking 
by the Federal Trade Commission concluded with the adoption of 
Recommendation 80-1. The Conference's report to the Congress, 
mandated by the Magnuson-Moss Warranty — Federal Trade Com- 
mission Improvement Act (Pub. L. 93-637, as amended), consists of 
prior Recommendations 79-1 and 79-5 (adopted in 1979) together 
with Recommendation 80-1. The Office of the Chairman, with ef- 
forts coordinated by staff attorney Michael W. Bowers, worked 
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closely with the Committee on Rulemaking and Public Information 
(now the Committee on Rulemaking) and the consultant, Professor 
Barry B. Boyer, during the concluding phase of the project. 

The Office of the Chairman will continue to monitor rulemaking 
developments at the Federal Trade Commission. Although Con- 
gress amended the Federal Trade Commission Act, and its 
rulemaking provision, in 1980 (Pub. L. 96-252), the basic "hybrid'' 
rulemaking scheme was not substantially altered by the amend- 
ments. New procedural requirements, some based on earlier Con- 
ference recommendations, were added. Therefore, the staff will 
monitor future FTC rulemakings closely to determine how well the 
Conference's recommendations are implemented, and in what ways 
the new procedural requirements (such as separation of functions 
and legislative veto) affect the rulemaking proceedings. 

Uniform Caseload Accounting System 

In July 1980 the Office of the Chairman released its second report 
on adjudicative hearing caseloads of federal agencies. Federal 
Administrative Law Judge Hearings — Statistical Report for 
1976-1978. This 373-page report, prepared by senior staff attorney 
Jeffrey S. Lubbers and staff attorneys David M. Pritzker and 
William C. Bush, contains caseload statistics and elapsed time data 
on closed cases for the 28 federal agencies that employed adminis- 
trative law judges in fiscal years 1976, 1977, and 1978. The statis- 
tics are annotated with citations to relevant statutes and regula- 
tions, and a chapter and bibliography on the role of the 
administrative law judge is included. This government-wide inven- 
tory of formal proceedings is intended to provide a reference for 
persons concerned with issues of procedural reform, agency reor- 
ganization, and agency management. 

The initial report, published in 1977, contained statistics for fiscal 
year 1975. The Office of the Chairman is continuing to collect 
caseload data from the reporting agencies. Under consideration for 
future publications is the possibility of collecting data on cases in 
which administrative law judges have not been involved. 

Directory of Administrative Hearing Facilities 

The Office of the Chairman is working to put together a Directory 
of Administrative Hearing Facilities designed to aid in the location 
of appropriate sites for persons who schedule agency hearings and 
conferences. The Directory, scheduled to be published in February 
1981, lists and describes courtrooms, conference and hearing rooms, 
and other locations across the country in which agency proceedings 
may be held. Work on the Directory is being coordinated by staff 
attorney Charles Pou, Jr. 
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Council Member Otis M. Smith, second from right, amuses members at the 
Twenty-second Plenary Session with his remarks. Others at the Council Table, 
left to right: Robert Pitofsky, Ronald B. Lewis, Franklin M. Schultz. 

The Directory is a response to continuing complaints from agency 
personnel and members of the bar about scheduling difficulties and 
shortages of adequate facilities. Distribution of the Directory will 
partially implement Conference Recommendation 68-1, Adequate 
Hearing Facilities ^ which called on the General Services Adminis- 
tration (GSA) to prepare and keep current an inventory of available 
federal and nonfederal sites and to make several other improve- 
ments in its procedures for meeting hearing space needs. 

In January 1980 the Office of the Chairman convened a meeting of 
GSA and interested persons to discuss ways to ameliorate the 
chronic shortage of facilities. As a result of this meeting, Mr. Pou 
began working with several administrative law judges and board of 




Members of the Asse^nbly at the Twenty-second Plenary Session. Front row, left 
to right: Occupational Safety an Health Review Commission Member Timothy F . 
Cleary; Department of the Interior Member Alexis C. Jackson; Public Member 
Michael N. Sohn; Public Member Alan B. Morrison. Second row, left to right: De- 
partment of Commerce Member Alfred Meisner; Public Member Clark Byse; Pub- 
lic Member Betty Jo Christian; Federal Administrative Laiv Judges Conference 
Liaison Representative Judge David W. Miller. 
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contract appeals members to inventory sites currently available 
outside Washington, D.C., and to collect data that will aid in 
determining whether new facilities are justified in cities with sub- 
stantial usage. Questionnaires and follow-up letters regarding 
administrative hearing facilities were sent to approximately 50 fed- 
eral agencies. The Directory will present all site listings submitted 
in response to the questionnaires by agencies that use administra- 
tive law judges or have contract or grant appeals boards. The Di- 
rectory will be organized by city within each state, and will include 
maps showing, for each state, all cities that have facilities, as well 
as some scheduling tips to aid in locating appropriate space. 

The Directory should serve as a starting point for future 
cooperative efforts in scheduling and coordinating use of available 
hearing space. The Directory is intended to encourage information 
sharing among agencies, so that all will have access to more facili- 
ties than each of them could discover on its own. If agency response 
to this first edition is sufficient, the Office of the Chairman will pre- 
pare future editions that will include listings for additional facilities 
and provide fuller descriptions for many sites already mentioned. 
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TEXT OF ASSEMBLY ACTIONS 

Recommendation 80-1: TRADE REGULATION RULEMAKING 

UNDER THE MAGNUSON-MOSS WARRANTY— FEDERAL 

TRADE COMMISSION IMPROVEMENT ACT 

(Adopted June 5-6, 1980) 

The Magnuson-Moss Warranty — Federal Trade Commission Im- 
provement Act of 1975, Pub. L. 93-637, established special proce- 
dures for the adoption of trade regulation rules by the Federal 
Trade Commission. The Act also created a program for the 
reimbursement of the expenses of participants in trade regulation 
rulemaking who qualify for funding under criteria set forth in that 
statute. 

Recommendations 79-1 and 79-5, adopted by the Administrative 
Conference in June and December of 1979, respectively, dealt with 
the Federal Trade Commission's implementation of the statute 
through the hearing stage of the rulemaking proceeding, and with 
the Commission's administration of the expense-reimbursement 
program. This recommendation supplements the two previous rec- 
ommendations and completes the Administrative Conference's re- 
port to the Congress required by section 202(d) of the Magnuson- 
Moss Act (as amended by Pub. L, 95-558). 

This recommendation, and the reports on which it is based, ad- 
dress the following topics: (1) the procedures used by the Federal 
Trade Commission in the posthearing stage of Magnuson-Moss 
rulemaking; (2) the value of Magnuson-Moss Act procedures gener- 
ally, and (3) of the effects of the expense-reimbursement program. 

A. Post-hearing Procedures in Trade Regulation Rulemaking by 
the Federal Trade Commission 

The post-hearing stage of Magnuson-Moss rulemaking is complex 
and involves the following steps: preparation of the presiding offi- 
cer's report; preparation of the rulemaking staffs report, with rec- 
ommendations for a rule; opportunity for public comment on those 
reports; Bureau of Consumer Protection review, including the revi- 
sion of staffs recommendations for a rule and the preparation of a 
summary of the "post-record" comments; oral presentations to the 
Commission by rule-making participants; consideration of a final 
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rule by the Commission; preparation of the statement of basis and 
purpose to accompany the final rule; and, finally, publication of the 
final rule and statement of basis and purpose in the Federal Regis- 
ter. 

Under even the best of circumstances, this would be a lengthy 
process. However, in most proceedings studies, the FTC and inter- 
ested persons had to contend, in addition, with massive, poorly- 
organized records generated during earlier, unfocused prehearing 
and hearing stages. See the preamble to Recommendation 79-1 for 
a description of the conduct of those stages. Consequently, the post- 
hearing stage of Magnuson-Moss rulemaking has been protracted. 
In the eight proceedings to reach the Commission for final action by 
April of 1980, the average time from the end of the oral hearing to 
the first commission meeting to consider the rule was more than 27 
months. In the three proceedings ending with promulgation of a 
final rule, the average time from the first commission meeting to 
consider the rule to publication in the Federal Register was an addi- 
tional 8.5 months. 

The massive, poorly-organized records in most of the early 
Magnuson-Moss rulemakings are symptomatic of a basic problem 
observed in the FTC's trade regulation rulemaking proceedings: 
that is, the failure of the FTC to recognize that effective implemen- 
tation of the Magnuson-Moss Act requires even more emphasis on 
procedural and substantive structuring than agencies have 
traditionally used for informal rulemaking under 5 U.S.C. §553. In- 
stead, the appropriate substantive structuring — the focusing and 
narrowing of the issues — often did not take place until late in the 
post-hearing stage of the proceedings, and, in many instances, not 
until the very end of the administrative process. The FTC commis- 
sioners' general lack of involvement in the process until the very 
end, and the absence of any "feedback" from them to staff and in- 
terested persons during most of the process, further contributed to 
the problem of lack of structure. As a result, public input — by 
means of rebuttal, "post-record" comments and oral presenta- 
tions — was not focused narrowly on issues or information of signifi- 
cance to the commissioners. 

In addition to greater intermediate structuring or narrowing of 
the issues by the commissioners, there should also be more empha- 
sis on structure at the end of the proceeding because the issues in 
most trade regulation rulemaking proceedings are likely to remain 
highly complex, and the records will probably continue to be large. 
Specifically, the commissioners should have procedures which as- 
sure that they systematically consider and respond to all significant 
comments submitted by interested persons during a rulemaking 
proceeding. It should be recognized that the commissioners will 
necessarily have to consult with the rulemaking staff, as well as 
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other staff (e.g., economists in the Bureau of Economics), in 
analyzing and evaluating the record of a proceeding. 

B. General Recommendations with Respect to the Procedures 
Required by the Magnuson-Moss Act 

The Administrative Conference's study of the implementation of 
the Magnuson-Moss Act by the Federal Trade Commission provides 
compelling evidence that a statutory requirement for the mandatory 
use of the procedures contained in that act is not an effective means 
of controlling an agency's discretion in its exercise of a broad dele- 
gation of legislative power which has not acquired, in law, specific 
meaning. The Magnuson-Moss Act procedures can only be effective 
when the substantive decision-making process is structured, as in 
adjudication, by fairly detailed legal or technical standards which 
establish the boundaries on the inquiry and inform the participants 
what kinds of information are relevant and probative. This type of 
structure was lacking in trade regulation rulamaking by the FTC, 
and consequently, the combination of additional procedural require- 
ments with informal notice-and-comment procedures caused delay 
and uncertainty in the rulemaking proceedings, and appears to have 
contributed to judicial reversal of final rulemaking actions. Al- 
though the Conference concludes that procedures in addition to sec- 
tion 553 procedures should not, as a general matter, be statutorily 
required, agencies may decide to use such procedures — or other 
procedures — in the light of the circumstances of particular proceed- 
ings. Such action by agencies would be consistent with past Confer- 
ence recommendations. See ACUS Recommendations 72-5 and 
76-3. 

The Conference's study of Magnuson-Moss rulemaking also shows 
that imposition of novel procedural requirements, such as those in 
the Magnuson-Moss Act, is likely to have high transition costs if ap- 
plied to pending proceedings. Even if applied only to new proceed- 
ings, however, sufficient lead time is required for the agency to de- 
velop the procedures and internal structure needed to implement 
the new procedures. Thus, for example, reasonable time must be 
provided for an agency to adopt specific rules of practice and proce- 
dure to govern the conduct of the proceedings; to develop the staff 
and structure needed to index, organize, and make available a use- 
ful rulemaking record; to make available and train presiding officers 
to conduct the proceedings, and to inform and instruct its staff with 
respect to the new procedural requirements. 

C. Evaluation of the Magnuson-Moss Act's Expense- 
Reimbursement Program 

In Recommendation 79-5, the Conference concluded that the 
expense-reimbuseement program was being implemented faithfully 
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and efficiently in accordance with the statute, and adopted a num- 
ber of recommendations concerning the administration of the pro- 
gram. The Conference reserved action on larger questions relating 
to the value of the program. 

Although the overall value of reimbursed participation is impossi- 
ble to quantify, reimbursed participants in the Commission's pro- 
ceedings have provided a variety of vievi^points and information on 
relevant issues that v^ould not otherwise have been presented. 
Through briefs and oral argument, they helped to focus the Com- 
mission's attention on matters which had not been highlighted by 
other participants. In addition, they developed empirical data which 
was useful to the Commission; effectively cross-examined witnesses 
presented by other parties and by staff; and presented expert testi- 
mony. These contributions to the Commission's proceedings attest 
to the value of the program. 

The proceedings under the Magnuson-Moss Act have frequently 
raised complex technical and legal issues which required expert 
legal representation and a capacity to deal with sophisticated scien- 
tific and analytic concepts. In this circumstance, the fact that a rela- 
tively small number of participants received substantial compensa- 
tion in several proceedings does not demonstrate a defect in the 
design or implementation of the program. 

Although reimbursed participants often agreed with staff to the 
extent of believing that a rule should issue, many significant differ- 
ences between the positions of the reimbursed participants and the 
Commission staff emerged. General agreement as to the need for a 
rule did not prevent reimbursed participants from presenting vigor- 
ously critical analysis of staff positions in procee^ngs or from pres- 
enting independent data and viewpoints which enriched the record. 
Moreover, staff positions were altered during the course of several 
proceedings, so that agreement between staff and reimbursed par- 
ticipants at the outset disappeared during the proceeding. 

Recommendation 

A. Administration of the Magnuson-Moss Act by the Federal 
Trade Commission 

In trade regulation rulemaking under the Magnuson-Moss Act: 

1. It is essential that the Federal Trade Commission structure 
the rulemaking proceedings to narrow and focus the issues early in 
the proceeding and prior to the holding of the hearing required by 
section 18(c) of the Federal Trade Commission Act. It is highly de- 
sirable that the commissioners themselves participate in and ap- 
prove the narrowing and focusing of the issues to be explored at 
that hearing. 

2. In taking final action, the commissioners of the Federal Trade 
Commission should systematically consider and determine the agen- 
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cy response to all significant information and argument presented 
by interested persons during the rulemaking. Such presentations 
and the agency's response to them should be summarized in the 
statement of basis and purpose accompanying a final rule. The com- 
missioners should have the assistance of the Bureau of Consumer 
Protection's rulemaking staff, as well as other Commission staff, 
during their analysis and evaluation of the record in the proceeding. 

B. Procedures Required by the Magnuson-Moss Act 

1. The procedures in the Magnuson-Moss Act have not proved to 
be effective in controlling the agency's discretion in its exercise of a 
broad delegation of legislative power, and it is recommended that 
Congress not rely on such procedures for such purpose. 

2. Moreover, because of the inherent difficulty of managing a 
proceeding and developing a coherent record where portions of the 
proceeding are to be conducted pursuant to the section 553 model, 
and other portions according to additional procedures mandated by 
statute, often without a clear line of demarcation between the two 
portions, there is high likelihood of delay and uncertainty and an in- 
creased risk of judicial reversal on procedural grounds. For this 
reason, Congress should not ordinarily require, for agency 
rulemaking, procedures in addition to those specified by §553 of the 
Administrative Procedure Act, although the agencies should have 
the discretion to utilize them. 

3. Statutes which impose novel porcedural requirements, like 
those contained in the Magnuson-Moss Act, on particular agency 
functions involve high transition costs if they are applied to pending 
agency proceedings. Consequently, the statutes should, by means of 
delayed effective dates or otherwise, provide significant lead time 
to enable the agency to develop the necessary procedural and 
administrative practices and structures before commencing pro- 
ceedings under the new procedural requirements. 

C. The Magnuson-Moss Acfs Expense-Reimbursement Program 

1. If the Magnuson-Moss Act's procedures remain in effect, the 
participant reimbursement program under the Magnuson-Moss Act 
should be continued without substantial modification. 

2. If a group appears to have the capacity to make a significant 
contribution to a proceeding and it meets the statutory criteria, it 
should be eligible for reimbursement. No limit should be placed on 
the number of proceedings for which a group can be reimbursed, 
and no arbitrary ceiling on the amount of reimbursement to any 
group in a particular proceeding or year should be imposed. 

3. Mandatory cost-sharing requirements should not be imposed, 
since they might prevent presentation of valuable viewpoints and 
evidence. Fee schedules and overhead allocation formulas should be 
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periodically reviewed to assure that participants are adequately re- 
imbursed for expenses incurred. 

4. Public participant reimbursement programs should not pre- 
clude reimbursement of participants who support or favor the posi- 
tion of the agency staff. In deciding how reimbursement funds 
should be disbursed among agencies and proceedings, decision- 
makers should take into account the fact that reimbursement pro- 
grams are likely to be most valuable in agencies or proceedings 
where there is a substantial difference between the positions of the 
agency staff and groups seeking reimbursement. They should also 
consider the amount likely to be spent by other participants who are 
not relying on the reimbursement program. 

Separate Statement of Kenneth Culp Davis 

The main idea in Recommendation 80-1 is that Magnuson-Moss 
rulemaking procedures do not effectively limit the Commission's 
discretionary power. I fully agree. 

But that idea is negative, and because it is negative it seems to 
me inadequate. Congress has directed the Administrative Confer- 
ence to study Magnuson-Moss procedures and to report. My belief is 
that Congress seeks affirmative understanding that will help it 
detemine what rulemaking procedures it should require. I am disap- 
pointed that the Conference, after spending more than $600,000 on 
the study of the Commission's experience, fails to provide Congress 
with constructive suggestions of the kind that are much needed. 

The Magnuson-Moss Act prescribes eleven items of procedure, 
ten of which have proved to be generally satisfactory — a notice 
stating with particularity the reasons for the proposed rule, public 
availability of all written submissions, a requirement that the rule 
be based on the rule-making record, opportunity to submit rebuttal 
submissions in writing, findings and reasons that go beyond a state- 
ment of basis and purpose, oral argument, time limits, taking a 
transcript, public availability of the transcript, and a requirement 
of "substantial evidence in the rulemaking record." Congress may 
properly consider whether all or most of those ten requirements 
should be added to §553 of the Administrative Procedure Act. 

Excessive cross-examination has been the central cause of the 
Commission's procedural failures, even though the statute is well- 
designed to protect against it. The statute even authorizes the Com- 
mission to forbid all cross-examination by private parties, it limits 
cross-examination to **disputed issues of material fact it is necessary 
to resolve", and the Commission's rule properly requires designa- 
tion of such issues before hearing. But the Commission moved away 
from both the statutory limitation and its rule. 

The Conference should now face the vital problem of what should 
be the role, if any, of cross-examination in making rules of general 
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applicability. I believe, as the Conference said in Recommendation 
72-5, that "trial-type procedures should never be required for 
rulemaking except to resolve issues of specific fact", and I believe 
the Conference should now go further and should recommend to 
Congress that it should forbid cross-examination except on disputed 
issues of specific fact it is necessary to resolve^ defining "disputed 
issues" as those on which procedures short of trial-type procedure 
have been sufficiently used without resolving issues, defining "spe- 
cific fact" so narrowly that cross-examination by private parties 
when an agency is making rules of general applicability will be very 
rare and will not be allowed at all in most proceedings, and defining 
"issues ... it is necessary to resolve" as issues susceptible of proof 
with evidence and whose resolution is essential to the formulation of 
the rule. 



Recommendation 80-2: ENFORCEMENT OF PETROLEUM 
PRICE REGULATIONS 

(Adopted June 5, 1980) 

The Emergency Petroleum Allocation Act of 1973 provides the 
President with broad pricing and allocation authority over petrole- 
um products. Pursuant to this authority, a succession of agen- 
cies — including the Federal Energy Office (FEO), the Federal En- 
ergy Administration (FEA), and, since the passage of the 
Department of Energy Organization Act of 1977 (DOE Act), the De- 
partment of Energy (DOE) — have promulgated and enforced regu- 
lations implementing this Act. 

All of these agencies have provided for administrative adjudica- 
tions of contested remedial orders alleging violation of petroleum 
pricing regulations and seeking refund of overcharges. Congress, 
however, has expressly excepted these enforcement proceedings 
from the adjudicatory provisions of the Administrative Procedure 
Act. As a consequence, remedial order proceedings in these agen- 
cies, particularly FEO and FEA, have been less formal than APA 
proceedings and subject to intense criticism for failing to provide 
for full evidentiary hearings as a matter of right as well as for fail- 
ing adequately to separate prosecutorial and judicial functions of 
agency personnel. 

In the DOE Act, Congress acted to correct these perceived proce- 
dural deficiencies in the adjudication of remedial orders. Where a 
remedial order is contested, section 503(c) of the Act provides an 
opportunity for an evidentiary hearing, including a right of cross- 
examination to the extent necessary for "full and true disclosure of 
the facts". Moreover, to guarantee a complete separation of 
prosecutorial and judicial functions, this hearing takes place at the 
Federal Energy Regulatory Commission (FERC), an independent 
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agency within DOE not subject to the control of the Secretary of 
Energy. 

The executive wing of DOE, however, has continued to provide 
for its own adjudicatory procedures when its "proposed'' remedial 
orders are contested. AH such cases are tried before the Office of 
Hearings and Appeals (OH A), an executive administrative unit that 
reports directly to the Secretary. Orders issued by OHA may then 
be contested at FERC pursuant to section 503(c). The net result of 
this approach is that two layers of administrative procedures now 
exist for the adjudication of remedial orders. 

Elimination of Administrative Duplication 

Administrative duplication can largely be eliminated either by 
abolishing the executive adjudicatory procedures presently utilized 
by the Office of Hearings and Appeals, or by abolishing the 
statutorily required hearing procedures at FERC. For a variety of 
reasons, abolishing FERC review of executive remedial orders is 
the preferable alternative. 

FERC has little or no expertise in oil pricing matters. Moreover, 
it is already charged with enormous day to day responsibilities, 
including the implementation and enforcement of the exceedingly 
complex Natural Gas Policy Act. More importantly, an administra- 
tive structure that entrusts an independent commission with the 
power to review orders issued by a separate executive agency risks 
encouraging substantial policy fragmentation between the re- 
viewing commission and the executive agency charged with the pri- 
mary responsibility for promulgating rules and establishing policy 
in the first instance. There can be little justification for an adminis- 
trative structural arrangement that risks such fragmentation, espe- 
cially since the adjudicatory procedures used by the Department of 
Energy represent a substantial improvement over the more inform- 
al procedures followed by its predecessors. 

Improvement of Administrative Procedures 

As a corollary to abolishing FERC review, certain changes should 
be made in DOE procedures to conform generally with the APA's 
requirements for formal adjudications. Considerable controversy 
has developed over procedural provisions dealing with the burden of 
proof, the right of a litigant to an evidentiary hearing for resolving 
a disputed issue of material fact, the application of the agency's dis- 
covery rules, and the agency's failure to use administrative law 
judges. Given the nature of enforcement cases in general and the 
complexity and often enormous amounts of money at stake in these 
proceedings, application of the adjudicatory provisions of the APA 
to DOE's remedial order proceedings would be appropriate. APA 
proceedings can significantly increase the overall perception of fair- 
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ness of the process on the part of the litigants, and will not unduly 
hamper the efficiency of the agency. Moreover, to ensure that an in- 
dependent decision-maker is involved at the crucial record formula- 
tion stage of these proceedings, administrative law judges should be 
used on a regular basis. Finally, given the particular importance of 
discovery in these proceedings, litigants should be afforded discov- 
ery rights which accord with the model provisions set forth in Rec- 
ommendation 70-4. 

Simplification of Duplicative Judicial Review 

Once the internal problems of administrative duplication and pro- 
cedure are solved, there remains an overarching problem — 
duplication of judicial review. A final remedial order issued by DOE 
is appealable to a United States district court, the decision of which 
may be appealed to the Temporary Emergency Court of Appeals. 
An appellate standard of review is employed at both judicial levels. 
This approach unnecessarily provides two essentially identical 
levels of judicial review. 

Recommendation 

1. Administrative duplication. FERC review of remedial orders 
issued by the Department of Energy pursuant to section 503 of the 
Department of Energy Organization Act unnecessarily duplicates 
the adjudicatory proceedings currently provided within DOE, risks 
substantial policy fragmentation between FERC and DOE, and is 
unnecessary to attain adequate separation of prosecutorial and judi- 
cial functions. Congress should, therefore, amend section 503 of the 
DOE Act so as to abolish FERC review of executive remedial 
orders and to provide DOE with authority to issue final remedial 
orders after meeting the procedural requirements set forth below in 
paragraph 2. 

2. Administrative procedures. Congress should require that final 
remedial orders may be issued by DOE only after opportunity for a 
hearing on the record in accordance with sections 554, 556, and 557 
of the Administrative Procedure Act. In applying these provisions 
of the APA, DOE should use administrative law judges, provide for 
an appeal of ALJ decisions to the Secretary, and apply agency dis- 
covery rules in accordance with Recommendation 70-4 of the 
Administrative Conference. In advance of congressional action, 
DOE should, to the extent permissible by law, voluntarily adopt 
procedures consonant with the above principles. 

S. Judicial review. Appellate review of final remedial orders by 
United States district courts unnecessarily duplicates the appellate 
function of the Temporary Emergency Court of Appeals. Congress 
should amend the Department of Energy Organization Act to pro- 
vide that final agency remedial orders are appealable, as a matter of 
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right, directly to the Temporary Emergency Court of Appeals, or to 
whatever other appellate court Congress may designate. 



Recommendation 80-3: INTERPRETATION AND 

IMPLEMENTATION OF THE FEDERAL ADVISORY 

COMMITTEE ACT 

(Adopted June 5-6, 1980) 

The Federal Advisory Committee Act was enacted in 1972 in re- 
sponse to a wide range of criticisms concerning the activities and in- 
fluence of advisory committees operating within and alongside gov- 
ernment agencies. The need for the large number of commitees in 
existence was questioned, and there were complaints over lack of 
adequate public information concerning their purposes, their mem- 
bership, the course of their deliberations, and the extent of their in- 
fluence. In addition, fears were expressed that committees were 
often inadequately balanced to reflect the spectrum of interests af- 
fected by their recommendations. Finally, the government seemed 
frequently to fail to implement, or even to respond to, important 
recommendations offered by prestigious committees after protract- 
ed and expensive research, hearings and study. 

It cannot be expected that FACA in operation would have wholly 
silenced the criticisms which led to its enactment. Yet, the Confer- 
ence's study does indicate certain positive results from FACA, 
including more careful evaluation by government of the need for es- 
tablishing or continuing advisory committees, more attention paid 
to their make-up and responsibilities, and more openness in their 
deliberations. We are not prepared to recommend at this time any 
major revision of the statute, either to embrace more activities by 
committees and similar groups, or to reduce the coverage and re- 
quirements of the Act. However, there are areas where clarification 
and perhaps some narrowing of coverage would ease problems of 
administration and remove artificial barriers to communication be- 
tween the agencies and the interested public. In addition, a more 
vigorously coordinated implementation of FACA by the executive 
branch would provide more guidance to the agencies and the public 
and a more consistent application of FACA within government and 
in the courts. 

Recommendation 

1. The Federal Advisory Committee Act directs the Office of 
Management and Budget to "prescribe administrative guidelines 
and management controls applicable to advisory committees." This 
authority has since been transferred to the General Services Ad- 
ministration by Reorganization Plan No. 1 of 1977, and Executive 
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Order 12024. Neither 0MB nor GSA has made adequate use of this 
statutory authority to assist the agencies in resolving difficult ques- 
tions involving the coverage of the Act, particularly the applicabili- 
ty of the Act to ad hoc and informally established advisory groups. 
As a result, courts have been faced with the need to resolve such 
issues without the assistance of authoritative administrative 
guidelines. Accordingly, GSA, in consultation with 0MB and the 
Department of Justice, should undertake a revision of the 
guidelines at present contained in 0MB Circular A-63, so as to pro- 
vide greater assistance to the agencies, and, in particular, to deal 
with the problems of classification of committees experienced under 
the Act (see paragraph 2, below). The proposed guidelines should 
be made available to agencies and the general public for comment 
before they are finally issued, and upon issuance the guidelines 
should be widely published. Where a legal dispute concerning the 
applicability of the Act to particular advisory bodies cannot be re- 
solved between the agency and GSA, the dispute may be submitted 
to the Department of Justice for resolution pursuant to Part 1-4 of 
Executive Order 12146. 

2. The most serious problems regarding the coverage of FACA 
have involved the applicability of the Act (a) to groups convened by 
agencies, on an ad hoc basis, without formal organization or struc- 
ture or continuing existence, to obtain views on particular matters 
of immediate concern to the agency, and (b) to privately established 
groups whose advice is "utilized" by an agency. 

a) Uncertainty as to the applicability of FACA to one-time or 
occasional meetings between ad hoc groups and government of- 
ficials has tended to discourage useful contacts with the private 
sector. It is impractical to require such meetings to conform 
with the Act's requirements regarding chartering, advance no- 
tice, and structure of the committee. The Administrative Con- 
ference believes that the Act is not applicable to ad hoc, 
unstructured, noncontinuing groups and that GSA's guidelines 
should make this clear. Coverage of such groups would not fur- 
ther the purposes of the Act. 

b) The Conference believes that the definition of "advisory 
committee" is limited to committees either established by gov- 
ernment action or affirmatively supported and "utilized" by the 
government through institutional arrangements which amount 
to the adoption of the group as a preferred source of advice. 
GSA's guidelines should make this clear. 

c) Agencies should be sensitive to the desirability of making 
available to the public advice or information obtained from pri- 
vate or ad hoc groups not covered by FACA when the agency is 
considering action based on such advice or information. 

3. Advisory committees frequently are useful in furnishing expert 
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technical and scholarly advice to the government, often at little or 
modest cost, and in providing a valuable channel of communication 
between the government and the private sector. FACA has been 
successful in bringing about the elimination of many unnecessary 
advisory committees. It continues to serve a constructive purpose 
in requiring agencies and GSA periodically to evaluate the useful- 
ness of each advisory committee, but such a review should be objec- 
tive and should not be premised on any assumption that fewer advi- 
sory committees is a desirable goal in and of itself. 

Separate Statement of Alexis C. Jackson 

The consideration and study of the Federal Advisory Committee 
Act by the Administrative Conference has been a valuable and nec- 
essary exercise. However, I do have some reservations and addi- 
tional comments to make regarding Recommendation 80-3, 
nil 2(a)-(c). 

Recommendation 80-3, If 2(a) causes substantial concern. We in 
the Department of the Interior have consistently interpreted the 
Advisory Committee Act to include so-called ad hoc committees. 
We have based this interpretation on the clear statutory language 
of section 3 of the Act together with the spirit of openness in gov- 
ernment embodied in the Act. We believe our interpretation to be 
well-founded. When the courts have been presented with the ques- 
tion of the applicability of FACA to ad hoc committees they have, 
with only one exception, ruled that the committees are not exempt 
from the Act. In the one case where an ad hoc committee was held 
to be outside the Act, Nader v, Baroody, 396 F. Supp. 1231 (D.D.C. 
1975), the decision reflected the possible constitutional conse- 
quences of restricting meetings within the Office of the President, 
together with the very loose nature of those meetings. 

The recommendation to exclude ad hoc committees administra- 
tively is fraught with problems. If our interpretation is correct, the 
General Services Administration (GSA) would be powerless to 
amend the statute by its own interpretation. Any such attempted 
interpretation would lead only to confusion and ultimately to litiga- 
tion by members of the public who have been excluded from viewing 
or participating in such meetings. It is likely that such litigation 
would be directed at the agencies that utilize such committees — not 
GSA. 

Moreover, even if authorized, the recommendation invites abuse. 
Agencies seeking to circumvent the requirements of the Act would 
merely characterize committees as ad hoc. If an additional meeting 
or meetings are required, the agency could simply call another ex- 
cepted ad hoc meeting. In the interest of a free and open democratic 
government, the chartering of all advisory committees should not 
be viewed as an overwhelming burden, even those which last for 
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only several hours. The burden is in the artificial barriers imposed 
by GSA in the consultation process. 

Similarly, I feel constrained to take issue with Recommendation 
80-3, H 2(b). The case of Lombardo v. Handler, 397 F. Supp. 792 
(D.D.C. 1975), affd, 546 F.2d 1043 (D.C. Cir. 1976), cert denied, 
431 U.S. 932 (1977), suggests a far more liberal interpretation of 
the term "utilize" than contemplated by the Recommendation. So 
does Center for Auto Safety v. Cox, 580 F.2d 689 (D.C. Cir. 1978). 
These cases foreclose the suggestion contained in H 2(b). I believe 
GSA could assist agencies by more clearly defining "utilize" in its 
guideline. 

Recommendation 80-3, If 2(c) underscores the need for careful 
consideration of the issues presented in the matter of FACA*s inter- 
pretation. Paragraph 2(c) contains the mere precatory suggestion 
that agencies should be "sensitive" to the need for making advice 
received from ad hoc committees available to the public when con- 
sidering action based on such advice. This might be read as a re- 
treat from previous Conference expressions, see Recommendation 
77-3, regarding making publicly available the sustance of communi- 
cations from outside the agency in pending rulemaking proceedings. 

To conclude, I am not troubled by the interpretation the courts 
have given FACA. I do believe, however, that the chartering of 
committees should be facilitated by GSA rather than hindered by it. 
The consultation process originally contemplated was designed to 
be just that — consultation — and not one of final determination of 
whether a committee ought to be established. That determination is 
reserved to the agency head. If this original concept were to be re- 
born, agencies could more effectively and supportively comply with 
the Act. 

As I read them, Recommendation 80-3, HH 2(a) and 2(b) seek to 
change the coverage and scope of the Act. This, of course, contra- 
dicts the preamble of Recommendation 80-3 which states: "We are 
not prepared to recommend . . . any major revision to the stat- 
ute . ..." In view of the stated intention, we believe the Confer- 
ence should reconsider Recommendation 80-3, HH 2(a)-(c) and adopt 
a revised recommendation (below) in accordance with the views 
outlined in this statement. 

If, on the other hand, the Conference does not revise Recommen- 
dation 80-3, HH 2(a)-(c), the substance of its proposal should be 
submitted for legislative action. 

Suggested Revision of Recommendation 80-8, Paragraphs 2(a) -(c) 
2(a) Ad hoc groups which meet with government officials on a 
one-time or occasional basis are advisory committees under FACA. 
It is therefore necessary for such meetings to conform with the 
Act's requirements regarding chartering, advance notice, and struc- 
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ture of the committee. The Administrative Conference believes that 
conformance to the Act will be facilitated by GSA adhering to a 
consultant's role as contemplated in section 9(a)(2) of the Act rather 
than a role of determining whether a committee should be estab- 
lished. 

(b) The Conference believes that the definition of "advisory 
committee" includes committees either established by government 
action or supported and "utilized" by the government through con- 
sideration by the government of the committee's advice. GSA's 
guidelines should make clear the application of the term "utilize". 

(c) Advice or information obtained from private or ad hoc groups 
in an ex parte manner is not sanctioned. To the extent that agencies 
do receive such advice or information, the Administrative Confer- 
ence believes that agencies should make such advice available to the 
public, particularly when the agency is comtemplating action (such 
as rulemaking) which may be based on or use such advice or infor- 
mation. 



Recommendation 80-4: DECISIONAL OFFICIALS' 
PARTICIPATION IN RULEMAKING PROCEEDINGS 

(Adopted June 5-6, 1980) 

Several recent lawsuits have challenged the propriety of an offi- 
cial's participation in rulemaking proceedings. In those cases, ef- 
forts were made to force the "disqualification" of persons whose 
judgment might shape an agency's regulations, much as disqualifi- 
cation might have been sought in an adjudicatory proceeding alleg- 
edly tainted by the adjudicator's bias. 

The concepts of bias (real or supposed) pertinent to the fairness of 
a judicial trial or an administrative adjudicatory hearing have limit- 
ed applicability to rulemaking proceedings. The political, legisla- 
tive, and institutional aspects of the rulemaking function and the 
frequency with which persons selected for policy-making responsi- 
bilities are selected precisely because they have previously declared 
their beliefs make direct application of a judicial test for disqualifi- 
cation inappropriate. Moreover, the determinants of a "fair hear- 
ing" that are implicit in the due process clause are inapplicable in 
proceedings of an essentially legislative nature, whose procedures 
are controlled by statutory rather than constitutional provisions. 

Nevertheless, the acceptability of regulations and, indeed, the re- 
pute of the administrative process may be seriously impaired if the 
judgment of agency officials who can determine the content of rules 
is considered to have been tainted by a conflict of interest, by an in- 
flexible prejudgment of pertinent factual propositions, or by indeco- 
rous manifestations of hostility. Each administrative agency that 
possesses power to promulgate regulations should adopt procedures 
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and standards that define whether an official should abstain (or, if 
need be, be barred by the agency) from participating in a particular 
rulemaking proceeding. 

The recommendation that follows proposes minimum standards of 
propriety. More exacting standards may be formulated by an agen- 
cy for the conduct of its affairs or may be self-imposed by an official 
who on his own motion chooses not to participate in a particular pro- 
ceeding. The basic proposition underlying the recommendation is 
that unimpaired capacity to exercise a fully informed judgment, as 
well as freedom from personal, private interest in the outcome of 
particular matters, is implicitly demanded of those to whom Con- 
gress has granted power to formulate rules for the future. 

The standards sketched here are consonant with those embodied 
in statutes that govern government employees' behavior, in statuto- 
ry procedures that have generally been provided for rulemakings, 
and in the six precepts of ethical employee behavior formulated by 
the Office of Personnel Management.^ 

The following recommendation is directed toward agencies that 
conduct rulemaking proceedings under the informal procedures of 
the Administrative Procedure Act, 5 U.S.C. §553, or particular 
statutes defining rulemaking procedures other than formal, on-the- 
record rulemaking. The recommendation relates solely to agency 
personnel with decisional responsibilities in the rulemaking process. 
Definition will perforce vary from agency to agency because of dif- 
ferences in internal organization and allocation of responsiblity. No 
suggestion is made here that every public employee who, at one 
stage or another, may contribute in one manner or another to 
rulemaking proceedings is to be subjected to interminable tests of 
probity and objectivity before the ultimately responsible "decisional 
personnel" can act. 

Recommendation 

A. Procedures 

1. Each rulemaking agency should promulgate procedures by 
means of which persons who desire to participate in a rulemaking 



15 C.F.R. §735.201a (1980): 

"An employee shall avoid any action, whether or not specifically prohibited by 
this subpart, which might result in, or create the appearance of: 

(a) Using public office for private gain; 

(b) Giving preferential treatment to any person; 

(c) Impeding Government efficiency or economy; 

(d) Losing complete independence or impartiality; 

(e) Making a Government decision outside official channels; or 

(f) Affecting adversely the confidence of the public in the integrity of the Gov- 
ernment." 
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proceeding (or who may be affected by its outcome) can challenge 
the suitability of participation by particular decisional personnel in 
that proceeding. The procedures should identify the factors that 
bear on suitability and should indicate the appropriate time, place, 
and means of making challenges, along with an indication of oppor- 
tunity for intra-agency review if one be available. 

2. The procedures should also make plain that a decisional official, 
whether or not challenged, may voluntarily abstain from participat- 
ing in a particular proceeding. 

B, Conflict of Interests 

1. A decisional official whose financial interests or those of whose 
immediate family may be distinctively favored by choices to be 
made in a particular rulemaking proceeding should voluntarily ab- 
stain (or be required by the agency to abstain) from participation in 
that proceeding, subject to publicly stated and applied agency ex- 
ceptions for de minimis holdings. 

2. New agency officials should be subjected to "cooling off peri- 
ods of variable duration, during which their participation in a 
rulemaking proceeding would presumably be inappropriate if 

(i) the proceeding specifically affects the financial interests of an 
immediately prior employer or client; or 

(ii) the officiaFs immediately prior employer or client is a partici- 
pant in the proceeding; or 

(iii) the official has participated in the proceeding before becom- 
ing a public employee. 

An agency's application of a cooling off requirement should not, 
however, reflect absolutes. It should take into account the following 
factors, singly or in combination: 

(a) the extent of the official's participation in a prior private capac- 
ity in the pending rulemaking proceeding; 

(b) the elapse of time between the prior involvement and the offi- 
cial's present activity as a public employee; 

(c) the nature and magnitude of the rulemaking's possible impact 
on the interest of the prior employer; 

(d) the generality or specificity of the rulemaking's scope; 

(e) the extent of the prior employer's participation; 

(f) applicable professional standards; 

(g) Senatorial consideration, during the confirmation process, of 
the official's prior relationships and activities. 

3. An official's non-financial interests, associations, or activities 
(whether or not related to past employment) may in some instances 
suggest the desirability of recusal or, if need be, a direction to the 
official to abstain from participating in a particular proceeding. If 
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the officiaFs appointment has been confirmed by the Senate with 
knowledge of the appointee's past interests and activities, a re- 
quired cooling off period would ordinarily be inappropriate. As to 
officials of lesser prominence, however, agencies may suitably util- 
ize in respect of non-financial interests the procedures sketched 
above, related to financial conflict of interests or to cooling off peri- 
ods. The question of precluding participation should arise only when 
an identifiable interest is significant in relation to the proceeding 
and is likely to be substantially affected by its outcome. Mere mem- 
bership in an association would not ordinarily be a ground for dis- 
qualification or recusal. 

4. Finally, agency conflict of interests rules should make emphat- 
ically plain that they are in aid of the agency's self-management; 
that they are measures in furtherance of its own quality control 
rather than in amplification of judicial control; and that they are 
agency declarations for guidance of its own staff concerning deco- 
rum. An agency that is insensitive or lax in fulfilling its declared ex- 
pectations will no doubt be of concern to the Congress or to the Ex- 
ecutive, but an agency's heightened attentiveness to the qualities of 
decisional personnel should plainly not expand the occasions for or 
the scope of review of rulemaking proceedings. 

C. Prejudgment of Fact 

1. Disqualification for prejudgment in rulemaking should be limit- 
ed to prejudgments of particular "adjudicative" or ^'specific" facts, 
where it may be inferred from the particular statutory framework, 
agency procedural choices, or other special circumstances that the 
agency's determination of those facts is to be based on the evidenti- 
ary record developed in the proceeding. Cause for disqualification 
can appropriately be decided by the agency only after it is estab- 
lished in the proceeding that such facts will be materially at issue in 
the proceeding. Such disqualification is inappropriate for factual 
judgments that are the consequence of earlier stages of the pro- 
ceeding, or for prejudgments of policy. 

2. To avoid undue interference with the legislative, policymaking 
aspect of the rulemaking process and other agency functions, dis- 
qualification for prejudgment of fact should be considered by the 
agency only after it has determined that critical "adjudicative" or 
"special" facts require resolution on the evidentiary record devel- 
oped in the proceeding, and should require at least a preponderant 
showing that an agency member or decisional employee has a closed 
mind regarding those facts. 

D. Decorum and Expression of Views 

A rulemaking proceeding should be conducted with decorum and 
respect for the interests of all concerned. Agency officials should 

54 



therefore conscientiously avoid intemperate expression or other be- 
havior suggestive of an irrevocable commitment to a predetermined 
outcome of the proceeding. This does not mean, however, that agen- 
cy officials may not express factual judgments based on previous ex- 
perience or on information received during a proceeding; nor does it 
suggest that officials may not act upon or voice opinions concerning 
underlying issues of policy. Expressing those opinions in inter- 
changes with committees of the Congress, other administrative bod- 
ies, the public, and regulated groups is a desirable normality of ad- 
ministration, rather than an abnormality to be shunned, and is not a 
basis on which exclusion from a proceeding may appropriately be 
suggested. 



RESOLUTION ON RESEARCH PLANNING 

(Adopted June 6, 1980) 

Report on Research Planning (April 18, 1980) by the Special 
Committee on the Role of the Administrative Conference 

In accordance with the Assembly's resolution of June 8, 1979, the 
Special Committee on the Role of the Administrative Conference 
has considered the general topic of the methods of undertaking proj- 
ects leading to recommendations. 

The Committee considered the Conference's present policy of 
relying very heavily on research reports by academic consultants as 
a basis for Conference recommendations. Some of the problems per- 
ceived in the use of contract consultants are (1) a relatively high 
rate of projects either dropped short of completion or completed 
without leading to a recommendation, as pointed out in the GAG 
Report; (2) the length of time frequently required to complete a 
project; and (3) difficulties in controlling the direction, pace and 
quality of the consultant's work, in part because of the inadequate 
financial incentives the Conference is able to offer. In addition, find- 
ing a promising consultant and matching him to a project is becom- 
ing increasingly difficult. The Committee recognizes that with the 
limited budget and staff resources available for research, the pres- 
ent practice of engaging academics as contract consultants is proba- 
bly the best and most cost-effective means of undertaking most re- 
search projects. Nevertheless, the Committee believes that the 
Office of the Chairman should not overlook other methods of 
obtraining research to serve as the basis for Conference recommen- 
dations. Some of the methods which should be considered are the 
following: 

(1) Greater use of in-house research and reports on defined prob- 
lems, such as was done with respect to Recommendations 73-2, 
74-1, and 75-4. 
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(2) Use of detailees from other agencies to work on research proj- 
ects in their areas of knowledge. 

(3) Use of law students, and cooperation with law schools, graduate 
schools, and other outside research groups. Some Committee 
members suggest that research can be obtained for little or no 
cost through such cooperative efforts. 

(4) Greater use of research and reports generated outside the Con- 
ference as bases for Conference recommendations. This was 
done in the case of Recommendation 78-2, based on a study per- 
formed for the National Center for Administrative Justice, and 
Recommendation 79-6, based in part on a report prepared for 
the ABA Administrative Law Section. 

(5) Joint sponsorship of research projects with other agencies and 
organizations outside the government. The Committee recog- 
nizes that joint sponsorship with the agency being studied may 
raise questions of independence and objectivity. Indeed, the na- 
ture of the interest of the prospective joint sponsor and the de- 
gree of control it would exercise must always be considered be- 
fore such an arrangement is undertaken. Nevertheless, there 
are potential advantages in joint sponsorship, not merely in 
stretching the Conference's research budget, but also in gaining 
access for the Conference to different expertise and perceptions 
and possibly providing a broader audience for Conference rec- 
ommendations. 

The Committee also considered the process of project selection 
and how it might be better organized. In the past, the procedure for 
selecting research projects has been unstructured and dependent 
essentially on the ideas and initiatives of the Chairman and his 
staff. While some projects have resulted from suggestions made by 
Conference members, prospective consultants, and interested out- 
siders, the Committee believes that there should be a more system- 
atic effort to bring other organs of the Conference — the Council, 
the committees, and the individual members — into the project se- 
lection process. Despite the difficulties which may inhere in any at- 
tempt to lay out a program or priorities for research which will be 
sufficiently precise to be useful in selecting particular topics for 
study, the Committee believes that an effort in this direction should 
be made. 

The Committee believes that the selection of research projects 
should remain the responsibility of the Chairman, but that this se- 
lection should be made in accordance with a research program 
drawn up annually by the Chairman, presented for discussion by the 
Assembly, and thereafter approved by the Council. To this end the 
Committee recommends that each year, preferably in advance of 
the December plenary session, the Chairman should draw up a re- 
search program or list of priorities for the next calendar year, pref- 
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erably in consultation with the Council. (Since the fiscal year com- 
mences October 1, this would be essentially a plan for the use of the 
research funds available in the current fiscal year, although it would 
be useful to include in the plan consideration of longer term re- 
search goals, as well.) Any such plan should include a reserve for 
contingencies. The plan should be circulated to the membership in 
advance of the December plenary session and should form part of 
the Chairman's oral report to the members. Immediately after the 
Chairman's report, and before other business is discussed, there 
should be an informal question period of fixed length, say, one half- 
hour, devoted to Conference business, including the research pro- 
gram. Resolutions would not be in order during the question period, 
and it is not our intent that the report or any item be subjected to a 
ratification vote by the Assembly. After the plenary session the 
Chairman and the Council should meet (if a prompt meeting is im- 
practical, the matter might be handled by telephone or by written 
circulation) to approve the research plan. The plan as approved 
should be circulated to the membership with a request for sugges- 
tions as to particular topics, possible consultants, and any other 
ideas relating to the research program which members might have. 

It is not the intent of the Committee to preclude the Chairman 
from departing from the approved research program in order to 
react to unforeseen needs or circumstances. Furthermore, we rec- 
ognize that priorities stated in general terms may not always trans- 
late into projects actually undertaken, either for lack of an accept- 
able specific topic or a consultant or for some other reason. 
Nevertheless, we believe such a program will serve at least three 
useful purposes. First, because the formulation of the program will 
involve the Council and, to some extent, the membership, the pro- 
gram is likely to reflect a broader consensus as to the research pri- 
orities than is developed under the present system. Second, the 
program will provide annually repeated emphasis on the search for 
projects, not only for the Chairman and his staff (who are, we be- 
lieve, already alert to the need for developing projects and project 
ideas) but for the membership and outsiders who may be asked to 
suggest research topics. In the past, requests from the Chairman 
for project suggestions have brought a disappointing response from 
both the members and the standing committees. The Committee be- 
lieves that if the members are better informed of what the Confer- 
ence is looking for, they will be better able to make useful sugges- 
tions, and more inclined to take the time to do so. This would be 
even more true with respect to persons outside the Conference. 
Third, the research program will enable the Chairman and his staff 
to approach more systematically the task of selecting among and 
commissioning particular projects, since project candidates can be 
evaluated in the light of their consistency with the program. 
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Resolution 

The Assembly believes that the Council and the membership 
should be drawn more closely into the research planning process. To 
this end, the procedures set forth in the Report on Research 
Planning, dated April 18, 1980, from the Special Committee on the 
Role of the Administrative Conference should be adopted and expe- 
rience thereunder evaluated by the Chairman and Council after a 
suitable period. 



RESOLUTION ON IMPLEMENTATION OF 
RECOMMENDATIONS 

(Adopted June 6, 1980) 

Report on Implementation of Recommendations (April 18, 1980) 
by the Special Committee on the Role of the Administrative 
Conference 

Once the Assembly of the Conference has reviewed reports pre- 
pared for its consideration and has recommended procedural im- 
provements, the Chairman is charged with "encouraging Federal 
agencies to carry out the recommendations of the Conference'*. 5 
U.S.C. §575(c)(2). In addition, as "the official spokesman for the 
Conference in relations with the several branches and agencies of 
the federal government and with interested organizations and indi- 
viduals outside the government'', ibid,, the Chairman is responsible 
for bringing to the attention of Congress and the courts those rec- 
ommendations which call for legislative and judicial action. 

I. Present Implementation Efforts 

Since the Conference cannot require any agency to undertake rec- 
ommended actions, the Chairman's implementation efforts must 
rely upon the power to persuade agencies and others of the inherent 
merit of the recommendations themselves. The Office of the Chair- 
man's present implementation program consists primarily of the fol- 
lowing activities: 

(A) Informing affected agencies, the Congress, and other inter- 
ested persons of the promulgation of new recommendations, while 
simultaneously requesting information on agencies' implementation 
status and plans. 

(B) Performing follow-up work to obtain useful replies from 
unresponsive agencies. 

(C) Collecting, reviewing, and cataloging written materials, such 
as proposed and final regulations, bills, laws, judicial opinions, 
hearing testimony, and newspaper or other articles, that relate to 
procedures dealt with by prior recommendations. 

(D) Collating and summarizing information obtained. 
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(E) Providing responses to requests from the Office of Manage- 
ment and Budget and the Congress for comment on legislation af- 
fecting agency procedures. 

(F) Responding to requests for comments on proposed agency 
regulations or for information and advice pertaining to particular 
problem areas or recommendations. 

(G) Calling agencies' attention to particularly timely past recom- 
mendations. 

Chairmen since the Conference's inception have recognized the 
need for sustained effort to secure implementation, but they and al- 
most all persons on their staffs have generally felt constrained to 
devote most of their time to research, committee, and administra- 
tive work. While the attention given to encouraging implementation 
of the procedural improvements called for by the Conference has re- 
cently been increased somewhat, nonetheless a still greater effort 
should be made. By taking a more active role in furnishing such ad- 
vice and persuasion, the Conference might gain greater visibility as 
a constructive force in the field of administrative reform and there- 
by increase receptivity to all Conference recommendations. 

II. Suggested Approaches for Enhancing Implementation 

In addition to the activities now being pursued, the Office of the 
Chairman should consider deploying Conference resources in these 
ways to enhance its program for encouraging implementation of 
Conference recommendations: 

A. Contacts ivith the operating agencies 

(1) The Conference should take a more aggressive stance in com- 
menting on proposed agency regulations and standards, rather than 
waiting for agency requests for advice. Knowledgeable staff attor- 
neys from the Office of the Chairman should provide more public 
comment in rulemakings, and consider supplementing written com- 
ments with oral testimony in a few proceedings. Given the relative 
openness of many rulemaking proceedings and the legal require- 
ment that agencies respond to comments, this approach could give 
the Conference a second opportunity to obtain implementation of 
particular recommendations and place added pressure on agencies 
at least to consider making recommended changes. 

(2) The Conference should consider making a practice of 
disseminating sample copies of agency regulations or standards that 
do a particularly effective job of implementing multi-agency recom- 
mendations. 

(3) The Conference should consider placing greater emphasis on 
drafting model regulations, standards, and bills to help agencies im- 
plement recommendations. Draft regulations, if the Conference can 
obtain their consideration, would provide an ideal means of 
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publicizing recommendations and demonstrating their feasibility. 
They could serve as more effective vehicles for obtaining implemen- 
tation than written comments or generally- worded suggestions, if 
only because Conference drafts should lessen the agencies' work by 
reducing the effort required to implement recommendations and 
providing focal points for discussion. This work might be under- 
taken by consultants and committee members, as well as staff attor- 
neys within the Office of the Chairman (who likely would lack suffi- 
cient expertise in areas covered by many recommendations to do 
the job alone). 

(4) The Conference could devote more of its resources to partici- 
pating in other agencies' (or multi-agency) task forces studying or 
revising procedures to which Conference recommendations pertain, 
thereby ensuring Conference recommendations a hearing in circum- 
stances where significant procedural changes are being considered. 
Conceivably, such participation could serve to establish closer con- 
tacts with other agencies and permit greater Conference input into 
their decisionmaking. At a minimum, it should help obtain informa- 
tion on practical procedural problems faced by agencies, which 
could aid implementation and prove a fruitful source of new pro- 
jects. Of course, care must be taken to ensure that other agencies 
do not abuse their access to Conference personnel, but judicious use 
of this approach could be of great value. 

(5) Particular significant recommendations, or agencies, should be 
selected for special attention, such as meetings or telephone calls 
requesting that implementation be expedited or, if previously re- 
jected, reconsidered. The Paglin Report, and some memoranda in 
Conference files, suggest that approaches be made to particular 
agencies regarding implementation of certain recommendations and 
could provide a basis for commencing such activities. 

Protocol, as well as the natural desire for maximum impact, likely 
would dictate that many of the contacts be undertaken by relatively 
senior Conference personnel whose time is limited. Also, substan- 
tial staff time would be required for at least some recommendations 
to acquire necessary background information and brief senior per- 
sonnel. Given these considerations, as well as the danger that this 
approach might use up a substantial amount of the Conference's 
"good will" with the agencies chosen, the implementation targets 
(whether agencies to be contacted or recommendations to be imple- 
mented) should be selected carefully to ensure optimal effective- 
ness. 

(6) Greater attention should be devoted to the problems of imple- 
mentation in Cabinet-level departments, or, more accurately, their 
constituent agencies. The only real, lasting solution to the problem 
of securing implementation by large departments must involve es- 
tablishing and maintaining better relations between them and the 
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Conference. A major part of the implementation problem with exec- 
utive departments has been their failure to ensure that recommen- 
dations are received and considered by all affected component 
agencies of a department and that implementation responses cover 
thoroughly all such components' activities. Thus, an initial task for 
the Conference is to see that these shortcomings are corrected. Es- 
tablishing better liaisons with the departments should permit the 
Chairman to fix responsibility for each agency's implementation ef- 
forts, ensure a^broader agency awareness of recommendations, ob- 
tain a better notion of departmental structures and the applicability 
of recommendations to constituent agencies, and establish a basis 
for later attempts to obtain further data regarding departmental 
implementation. 

For these reasons, each department should be requested to desig- 
nate a relatively high-level staff person as responsible for 
coordinating its Conference-related activities, including implemen- 
tation. This course would afford the Conference access to a respon- 
sible departmental official with whom it can discuss specific imple- 
mentation questions, and who may have more time to devote to 
Conference matters than an agency head or general counsel. Once 
these persons have been designated, meetings with them could help 
develop and exchange information on useful procedures to improve 
departmental implementation. Conference members from the de- 
partments should work to encourage this process within their own 
departments. 

(7) The Office of the Chairman should try to improve the quality 
of information it receives from departments and agencies by 
drafting implementation letters so as to: 

(a) Seek data regarding particular operating divisions or pro- 
grams which the Conference thinks will be affected by a recommen- 
dation, rather than addressing a broad information request to the 
department or agency; 

(b) Ask a series of questions (when possible to do so) designed to 
force thorough agency consideration of the recommendation and 
current agency practices and to elicit specific data useful for as- 
sessing implementation; and 

(c) Ask large departments to indicate not only overall departmen- 
tal policy in an area, but also any separate views and concerns of 
their constituent divisions. 

(8) The Conference should try to capitalize on its reputation as 
a source of solid legal expertise on procedural questions to enhance 
agency implementation of its recommendations. One possible meth- 
od is for the Office of the Chairman to put together discussions on 
procedural problems facing agencies and their legal ramifications, 
since the Conference is ideally situated to draw together knowl- 
edgeable attorneys, consultants, and other persons as participants. 
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In fact, most speakers might even be Conference members or liai- 
sons. Implementation of Conference recommendations might be a 
significant result of such a gathering, which could provide a forum 
for publicizing recommendations and their rationales among a large 
part of the Conference's relevant public. 

For example, it is likely that a Conference seminar on rulemaking 
problems would attract great interest among agency attorneys re- 
sponsible for such proceedings, and provide an excellent forum for 
encouraging approaches favored by Conference recommendations. 
The Conference's rulemaking recommendations would probably 
benefit particularly from such a seminar, since they are essentially 
guidelines to be borne in mind by agencies and are less rigidly 
structured than other, more specific recommendations calling for 
discrete reforms. For this reason, encouraging and monitoring im- 
plementation of these recommendations present unique problems. 
Greater awareness among agency attorneys of these recommenda- 
tions, such as might be afforded by the suggested discussion, would 
almost inevitably lead to better implementation. If a rulemaking 
colloquium proved successful, conceivably other topics to which the 
Conference has devoted its attention might be dealt with similarly. 

B. Contacts with the Congress and oversight agencies 

(1) The Conference should take a more aggressive stance in pro- 
viding testimony and comments on proposed legislation affecting 
administrative procedure by monitoring legislative developments 
more systematically, seeking to anticipate legislative trends, at- 
tempting to offer more testimony and comments by knowledgeable 
Conference members and staff lawyers, and making committees 
aware of Conference members or consultants with useful expertise. 
Also, the Conference could attempt to identify congressmen, or 
staff members, interested in particular topics of administrative pro- 
cedure and keep them abreast of pertinent Conference activities. 

(2) The Conference should consider preparing agency-by-agency 
compliance reports for forwarding to the agencies themselves, their 
Inspectors General, the Office of Management and Budget, the Gen- 
eral Accounting Office, and relevant congressional appropriations 
and oversight committees. 

(8) The Conference should place greater emphasis on drafting 
model implemental legislation in order to afford Conference recom- 
mendations a better hearing, demonstrate their feasibility, and ease 
the work of Congress. 

C. Contacts elsewhere 

(1) The Conference could profit by using summaries and press re- 
leases, perhaps accompanied by recommendations and reports, to 
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inform trade magazines, other journals, bar committees, trade asso- 
ciations, and other groups whose readers or constituents are affect- 
ed by relevant agency procedures. These releases would likely pro- 
duce a broader awareness of the Conference's recommendations 
than now exists among groups whose interests may coincide with 
Conference aims. Those affected groups, using recommendations as 
added support for their positions, could encourage agency or con- 
gressional implementation. 

(2) The Conference might attempt to increase awareness of Con- 
ference studies and recommendations among members of the judici- 
ary, so as to heighten their receptivity to particular recommended 
procedural approaches, as well as their appreciation of practical 
problems faced by agencies. This might include attempting to estab- 
lish better liaison with the Judicial Conference and holding 
discussions to bring some judges together with administrators, ex- 
perts, and representatives of other groups. 

D. Other Improvements 

(1) The Conference should make better use of its committees in 
striving to obtain implementation. First, members of several se- 
lected committees might be sent copies, or implementation status 
summaries, of their own committees' recommendations with a re- 
quest that they evaluate them and prepare suggestions on (a) which 
recommendations, and which agencies or other entities, should re- 
ceive primary attention, (b) the nature of the agency contacts or 
other work that should be undertaken, and (c) the persons best 
suited to make the effort (if not Conference staff). Also, committees 
should henceforth be convened or polled in appropriate instances to 
consider the best methods of seeking implementation of recently 
adopted recommendations or performing follow-up work. 

Second, committees could be convened to consider drafts of model 
statutes or regulations prepared by Conference staff or consultants. 
These meetings could help focus members' experience and drafting 
skills on specific proposals to arrive at acceptable and realistic 
models. 

Third, greater use could be made of committee chairmen, or in 
some instances committee members, to keep abreast of legislative 
and agency developments and offer the Conference's views when 
deemed appropriate. 

Since most members may not be in a position to undertake exten- 
sive efforts in addition to their existing Conference and other re- 
sponsibilities, any attempt to draw upon the membership's exper- 
tise to further implementation should be tailored to yield concrete 
results without requiring excessive time commitments. 

(2) Agencies represented in the Conference should make a greater 
effort to offer available personnel and other services to aid the Of- 
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fice of the Chairman for short periods when necessary for effective 
implementation of recommendations. 

(3) Implementation should be utilized more as a research tool than 
is presently the case. Initially, the impetus for any such effort 
would probably have to come from the Research Director or others 
who possess the best knowledge of pending and possible projects 
and their informational needs and methodologies. Thereafter, the 
participation of staff attorneys with relevant experience, or perhaps 
consultants, would be helpful to ensure that requests to agencies. for 
information address all specific areas where research data should be 
sought and are designed to elicit the most useful response. 

(4) The Paglin Report's call for substantial time commitments to 
implementation work by at least one senior staff attorney and one 
full-time clerk, in addition to the Executive Director, should be 
carried out. If implementation efforts are to be expanded very 
much, as the Special Committee believes appropriate, the help of at 
least a part-time paralegal or clerk to keep track of deadlines, su- 
pervise mailings, copy materials and place them in binders, do some 
initial evaluation and cataloging of agency responses, prepare an- 
swers to information requests, and provide other logistical support 
could increase the productivity of implementation work by ensuring 
that attorneys are freed of some related time-consuming tasks that 
are essentially ministerial or clerical. 

(5) In the long run, the Office of the Chairman should consider 
adding to its staff an employee with a background in economics, 
public administration, or policy-making. Such a person would be 
valuable in performing research work and interviews or project de- 
sign, and he or she also could help strengthen the Conference's hand 
in trying to secure compliance by evaluating agency responses to 
implementation letters, judging the adequacy of agency rationales 
for partial implementation (or non-implementation), and suggesting 
productive approaches to obtaining better results. 



Resolution 

The following general principles should govern the work of the 
Administrative Conference and its Chairman to encourage imple- 
mentation of Conference recommendations: 

(A) The Office of the Chairman should utilize additional staff and 
other resources for the task of encouraging agencies and other af- 
fected entities to implement Conference recommendations; 

(B) The Office of the Chairman should coordinate more effectively 
with agencies and make better use of Conference committees, mem- 
bers, and other available resources to encourage implementation, as 
described in the Report on Implementation of Recommendations by 
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the Special Committee on the Role of the Administrative Confer- 
ence, dated April 18, 1980; and 

(C) The Office of the Chairman should experiment with all of the 
methods for carrying out implementation work set forth in the Re- 
port on Implementation of Recommendations by the Special 
Committee on the Role of the Administrative Conference, dated 
April 18, 1980, some of which have already been employed intermit- 
tently. 

BYLAW AMENDMENT ON TERMS OF PUBLIC MEMBERS 

(Adopted June 6, 1980) 

Explanation of Proposed Amendment 

Subsection (b) of section 2 of the bylaws of the Conference (1 
C.F.R. §302.2(b)) reads as follows: 

(b) Terms of Non-Government Members 

The terms of non-Government members, who are appointed by the Chairman 
with the approval of the Council, shall terminate at 2-year intervals from June 30, 
1970. No more than ten percent of such members shall at any time be in continu- 
ous service beyond a third term. 

There are 36 public ("non-government") members of the Confer- 
ence, all of whose terms expire at the end of June. Twelve of these 
members, including five committee chairmen, would, if reap- 
pointed, be in continuous service beyond their third terms. 

The second sentence of section 2(b) is designed to ensure a signifi- 
cant amount of rotation of public memberships. This is certainly a 
highly desirable goal, even though it necessitates painful choices 
when the terms of long-time, valued colleagues expire. 

The absence of a permanent Chairman has caused the Council to 
conclude that there is — or may be — a special need for stability and 
continuity in the Conference in the immediate future. This circum- 
stance will, at the least, complicate the task of selecting and at- 
tracting new public members to the Conference, while the loss of 
old members would be particularly disruptive to the ongoing work 
of the Conference. 

Accordingly, the Council is proposing that the Assembly suspend 
for the next two-year period the operation of the second sentence of 
section 2(b). The effect will be to permit the Chairman, if a Chair- 
man is appointed, or the Acting Chair, with the approval of the 
Council under section 573(b)(6) of the Administrative Conference 
Act, to select public members for the next two-year term unlimited 
by the present restriction on successive reappointments. The inten- 
tion is, of course, to provide maximum flexibility in the appointment 
process. 

Since the resolution is applicable only tathe next two-year term 
and would expire thereafter under its own terms, we are not re- 
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garding this as a part of the bylaws. However, because the resolu- 
tion would operate to suspend a bylaw provision, it is being 
submitted to the Assembly 30 days in advance of the plenary ses- 
sion, as required for bylaw amendments by section 6(d) of the 
bylaws (1 C.F.R. §302.6(d)). 

Amendment 

Subsection (b) of section 2 of the bylaws (1 C.F.R. §302.2(b)) is 
amended by adding the following footnote (*) at the end of the cur- 
rent text: 

'*' The operation of the second sentence of subsection (b) is suspended for the 
period July 1, 1980, through June 30, 1982. 



Recommendation 80-5: ELIMINATING OR SIMPLIFYING THE 

**RACE TO THE COURTHOUSE" IN APPEALS FROM 

AGENCY ACTION 

(Adopted December 11, 1980) 

Many agency actions subject to direct review in the courts of ap- 
peals involve more than one private party that may legitimately 
consider itself aggrieved by the agency action. In most such cases, a 
single court of appeals is not specified by statute as the reviewing 
court, and venue may lie in more than one such court. Many lawyers 
believe that one court of appeals is likely to be more receptive than 
another to their clients' arguments in an agency review proceeding. 
The choice of the reviewing court has therefore assumed large im- 
portance in the review of some actions of some agencies. 

A statute, 28 U.S.C. §2112(a), provides that, when petitions for 
appellate review of the same order are filed in two or more courts of 
appeals, the record of the agency proceeding is to be filed by the 
agency in the court in which the first petition was filed, and that 
court then has jurisdiction of the review proceeding to the exclusion 
of others. This provision has become less and less useful as the 
choice of forum has become more significant in lawyers' minds, and 
races to the courthouse have proliferated and methods of conducting 
the races have become more refined. Races are now sometimes de- 
cided by seconds or fractions of seconds, if they can fairly be said to 
have been decided at all. (There is no single finish line to cross or 
tape to break; time stamping machines in clerks' offices are not syn- 
chronized.) Moreover, races will be even harder to judge as 
agencies adopt regulations, designed to make the races fairer and 
more civilized, specifying the date and time at which agency orders 
are deemed to have been issued. 

The spectacle of the race to the courthouse is an unedifying one 
that tends to discredit the administrative and judicial processes and 
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subject them to warranted ridicule. It will require congressional ac- 
tion to bring the final curtain down on the spectacle. Our first and 
principal recommendation is addressed to Congress. It calls for sim- 
ple random selection of the reviewing court when a race ends in a 
dead heat or near dead heat. Pending congressional action, there 
are actions that the agencies and the courts themselves can take to 
ameliorate the present sorry situation, and we also make recom- 
mendations addressed to the agencies and to the Judiciary for such 
interim actions. 



Recommendation 

A. Recommendation to Congress 

1. Congress should amend 28 U.S.C. §2112(a) to provide that, if 
petitions to review the same agency order have been filed in two or 
more courts of appeals within ten days after the order was issued, 
the agency is to notify an appropriate official body, such as the 
Administrative Office of the United States Courts, of that fact; that 
the appropriate official body, on the eleventh day after the issuance 
of the order, is to choose from among the circuits in which petitions 
have been filed according to a scheme of random selection and notify 
the agency of that choice; and that the agency is then to file the rec- 
ord of the proceeding in the court so chosen, which will take juris- 
diction and conduct the review proceeding, subject to the existing 
power, which would not be changed, to transfer the case to any 
other court of appeals for the convenience of the parties in the in- 
terest of justice. 

2. The amended section 2112(a) should provide further that a 
court of appeals in which a petition for review has been filed that 
has jurisdiction to entertain the petition may, in a case of pressing 
need, issue a stay of the agency order during the period in which no 
court has been chosen to take jurisdiction of the proceeding, the 
stay to remain in effect for no more than 15 days, unless extended 
by the chosen court or a transferee court, and subject to revocation 
or modification by the chosen court or a transferee court; and that, 
if the court in which the record is filed determines that it lacks ju- 
risdiction or venue is improperly laid but that jurisdiction and 
venue may be proper in another circuit, the court is to notify the of- 
ficial body administering the system of random selection of that 
fact, and that body then will choose from among the remaining 
courts in which petitions have been filed according to the same 
scheme of random selection. 

B, Recow^mendation to the Agencies 

In the absence of legislation, those agencies whose actions have 
resulted or are likely to result in races to the courthouse should 
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specify in advance a time at which their orders are to be deemed 
issued or their actions are otherwise ripe for judicial review. Such 
agencies should do this by generic regulation if possible and, if that 
is not possible, by specifying times of issuance or ripeness case by 
case. 

C Recommendation to the Judiciary 

In the absence of further legislation, the Supreme Court should 
promulgate a rule under which, if petitions to review the same 
agency order are filed in two or more courts of appeals simultane- 
ously (for example, within one minute of one another), the Adminis- 
trative Office of the United States Courts is to be informed of that 
fact, and the Administrative Office is then to choose one court, ac- 
cording to a scheme of random selection, from among the circuits in 
which such simultaneous petitions are pending, which court shall 
then determine where the record is to be filed pursuant to 28 
U.S.C. §2112(a). 



Recommendation 80-6: INTRAGOVERNMENTAL 

COMMUNICATIONS IN INFORMAL RULEMAKING 

PROCEEDINGS 

(Adopted December 12, 1980) 

(a) The growing complexity and scope of government regulation 
resulting from informal rulemaking proceedings have increased the 
importance of communication and coordination among agencies. Be- 
cause the President, as the nation's chief executive, may be deemed 
accountable for what agencies do, efforts to achieve policy 
coordination through Presidential channels have become increasing- 
ly significant. In recent years the President has attempted to do 
this through a variety of analytical and procedural mechanisms, 
such as the promulgation of Executive Order 12044 and establish- 
ment of the Regulatory Analysis Review Group and the Regulatory 
Council. The exercise of Presidential direction has not been limited 
to the establishment of general mechanisms, however. The Presi- 
dent, his advisers and units of the Executive Office have also on oc- 
casion intervened directly in the formation of policy during particu- 
lar rulemaking proceedings. This intervention has raised questions 
by private participants about the manner in which executive influ- 
ence should be exercised. 

(b) This recommendation addresses the appropriate standards for 
communication to executive departments and agencies from the 
President, advisers to the President, units of the Executive Office, 
and other executive branch and independent agencies when the re- 
cipient agency is making policy decisions through the process of in- 
formal rulemaking. It pertains to rulemaking of general applicabili- 
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ty, not to proceedings (whether rulemaking or adjudication) that 
involve the distribution, modification or withdrawal of valuable 
privileges to identifiable private interests. To some degree it is a 
corollary to ACUS Recommendation 77-3, which is concerned with 
restrictions upon private participants' oral and written communica- 
tions in informal rulemaking. The recommendation is based upon 
the need to accommodate two competing elements of a good 
rulemaking process. The first is the desirability of being able to 
identify a coherent body of factual information upon which the 
rulemaking agency's decision is based, and to make this information 
available to all — other participants in the process, the staff of the 
agency itself, and reviewing courts. The second is the desirability of 
affording government officials opportunity to engage in uninhibited 
internal debate over the policy implications of this body of informa- 
tion, subject only to the requirement that the ultimate conclusion be 
rational and adequately explained. Both principles are recognized in 
this recommendation. Units of the government other than the one 
conducting the rulemaking may have perspectives or expertise not 
readily available to the rulemaking agency that would enhance the 
quality of internal debate on the implications of the information in 
the public file, and their participation should be encouraged. At the 
same time, rulemaking agencies should not permit, and other units 
of the government should not request, any opportunity to introduce 
into the proceeding material factual information (as distinct from in- 
dications of governmental policy) not made available to other partic- 
ipants. 

(c) The Conference is also concerned with avoiding any possibility 
that intragovernmental communications from outside the rulemak- 
ing agency might serve as undisclosed or inadvertent conduits for 
new material factual information, and with providing adequate op- 
portunities for other participants to respond to material factual in- 
formation that is introduced. 

(d) The recommendation addresses the degree to which agencies 
should be free to receive certain kinds of intragovernmental com- 
munications in informal rulemaking without having a duty to place 
them in the public file of the proceeding. It is not intended to sug- 
gest any limitation on the discretion of any rulemaking agency to 
disclose such communications to the public. 

Recommendation 

1. Any executive department or agency engaged in informal 
rulemaking in accordance with the procedural requirements of sec- 
tion 553 of the Administrative Procedure Act should be free to re- 
ceive written or oral policy advice and recommendations at any time 
from the President, advisers to the President, the Executive Office 
of the President, and other administrative bodies, without having a 
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duty to place these intragovernmental communications in the public 
file of the rulemaking proceeding except to the extent called for in 
paragraph 2. 

2. When the rulemaking agency receives communications from 
the President, advisers to the President, the Executive Office of 
the President, or other administrative bodies which contain materi- 
al factual information (as distinct from indications of governmental 
policy) pertaining to or affecting a proposed rule, the agency should 
promptly place copies of the documents, or summaries of any oral 
communications, in the public file of the rulemaking proceeding. All 
communications from the sources containing or reflecting comments 
by persons outside the government should be so identified and 
placed in the public file, regardless of their content. A rulemaking 
agency should consider the importance of giving public participants 
adequate opportunity to respond if the material presents new and 
important issues or creates serious conflicts of data. 

3. The Administrative Conference takes no position in the present 
recommendation concerning rulemaking by other than executive de- 
partments and agencies. 

Separate Statement of Peter A. Bradford, 

William A. Butler, Laurence Gold, Charles R. Halpern, 

Rhoda H. Karpatkin, Alan B. Morrison, 

Katherine E. Sasseville, And Thomas M. Susman 

We oppose this recommendation because we believe that execu- 
tive branch agencies should be encouraged to disclose, not withhold, 
all of the factors which may have influenced their decisions in in- 
formal rulemaking. The public*s right to know the reasons for a de- 
cision far outweighs agency decisionmakers' rights to secrecy. We 
have heard no arguments and are aware of none which convince us 
that putting written material and summaries of oral comments in 
the public record created during informal rulemaking will inhibit ro- 
bust debate in that process. This recommendation takes on added 
importance given the current trend in administrative law away from 
cumbersome formal adjudications and towards streamlined informal 
notice-and-comment rulemaking. Our fear is that this recommenda- 
tion will invite public cynicism regarding informal administrative 
rulemaking, and generate contempt for a process where post hoc 
agency rationales carefully selected from the public record are 
offered as the bases for decisions reached for what may well be 
quite different, undisclosed and perhaps legally irrelevant reasons. 
Such a perception of executive branch rulemaking will undermine 
public confidence in the integrity of agency decisionmaking. 

This recommendation extends beyond the President and his 
closest advisors and allows all executive branch agencies to involve 
themselves secretly in informal rulemaking. In our view agencies 
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should be encouraged to provide their views during the public com- 
ment period so that the public might respond, or at least be aware 
of the views expressed. The recommendation actually encourages 
executive branch agencies as well as the White House to wait until 
the public record is closed before making their views known. At a 
minimum, we believe a summary of all oral comments and copies of 
written comments should be placed in the public file as soon as pos- 
sible, and in no event later than the date when the rule is promul- 
gated. 

We also believe that the fact/policy distinction set up by the rec- 
ommendation is unworkable in practice. "Material factual informa- 
tion" can easily overlap or be intertwined with "policy advice" or 
"indications of governmental policy". Indeed, agencies often make 
that precise point in resisting disclosure under the Freedom of In- 
formation Act. There will be an inevitable bias in favor of non- 
disclosure for fear of revealing "policy advice", and there is no 
means for the public to know that an agency has made a determina- 
tion that a particular comment will not be disclosed or to seek judi- 
cial review of that determination. Further, we do not understand 
how a recipient agency is to know whether comments from another 
agency or the White House are ones "containing or reflecting com- 
ments from persons outside the government" using their govern- 
mental contacts as conduits, or how the recommendation's supposed 
safeguard in this respect will be policed. We also believe that in any 
but the most extraordinary circumstances, a rulemaking agency 
should give public participants "adequate opportunity to respond if 
the material presents new and important issues or creates serious 
conflicts of data" and not simply "consider" doing so. 

In all likelihood this recommendation will expose agency heads to 
increased political pressures from either other executive agencies or 
outside groups who will use those agencies as conduits. Such pres- 
sures are likely to include considerations other than those made rel- 
evant by the statutes which the particular rulemaking implements. 
Moreover, the courts will be unable to serve as a check upon consid- 
eration of statutorily irrelevant factors since they cannot review 
that which is not disclosed. 

We are not trying to shut off executive branch comment, to 
impose onerous burdens imported from formal adjudications on in- 
formal rulemaking, to prolong or delay government decisionmaking, 
or to provide procedural opportunities for subsequent litigation. 
Nor do we doubt that future Presidents must control federal execu- 
tive branch agencies more effectively, and ultimately be held ac- 
countable for their actions. The dispute here is over whether the 
recommendation is a fair, or even a necessary, way to achieve these 
ends. 

We simply do not see the reason for promoting secrecy. Disclo- 
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sure is simple and fair. Policies promoting secrecy over disclosure in 
rulemaking do not constitute good government. Therefore, we dis- 
sent. 



BYLAW AMENDMENT ON COMMITTEE STRUCTURE 

(Adopted December 12, 1980) 

Explanation of Proposed Amendment 

Section 3 of the bylaws (1 C.F.R. §302.3) provides for the Confer- 
ence to have nine standing committees. Revisions have been made 
from time to time in the committee structure, most recently in 1976, 
reflecting changed perceptions about what issues are important and 
what the priorities of the Conference should be. After reviewing the 
present structure, Chairman Robertson and the Council have con- 
cluded that it would be desirable to reorganize some of the 
committees, to make the overall organization more productive and 
more relevant to our current and anticipated activities. The pro- 
posed changes are as follows: 

1. Replace the Committee on Compliance and Enforcement Pro- 
ceedings with a new Committee on Interagency Coordination. Most 
of the interesting issues on compliance or enforcement seem to fit 
readily in other committees' jurisdictions. The proposed new 
committee could address some of the important and interesting 
problems of administrative law today, such as attempting to identi- 
fy and resolve statutory, procedural, and other barriers to collabo- 
rative efforts by agencies with overlapping (or conflicting) missions 
and jurisdictions, to eliminate unnecessary duplication of effort and 
duplicative burdens of regulation, and to normalize regulatory pro- 
cedures, forms, testing methods, and standards. This realignment 
will help channel the Conference's energies and provide a more co- 
herent focus to the increasingly important concerns about 
coordinated and cooperative work by agencies. 

2. Merge the existing Committees on Ratemaking and Economic 
Regulation (RER) and Licenses and Authorizations (L&A) into a 
new Committee on Regulation of Business. The RER committee 
was originally conceived as one to address the procedural aspects of 
economic planning, and the combined committee would retain that 
focus in addition to similar issues involving safety and environmen- 
tal regulation. L&A, one of the original standing committees, was 
intended to consider "procedures for the grant, denial, transfer, 
modification, suspension, or termination of licenses or certificates to 
engage in activity which requires government authorization" (1969 
Annual Report, p. 20) but its focus recently has involved environ- 
mental matters. The merged committee would be a good forum for 
dealing with such currently topical concepts as the regulatory budg- 
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et, cost/benefit and "regulatory analysis", as well as procedural as- 
pects of deregulation. 

3. Split the Committee on Rulemaking and Public Information 
into two entities, a Committee on Rulemaking and a separate 
Committee on Public Access and Information. (The present 
committee was formed in June 1972 by merger of the former 
Committee on Information, Education and Reports into the 
Committee on Rulemaking.) The process of agency rulemaking has 
certainly been one of the liveliest topics in administrative law dur- 
ing the past several years, and continuing interest in hybrid 
rulemaking, regulatory agendas, intervenor funding, emergency 
rulemaking, and similar issues will provide more than enough grist 
for one mill. On the other hand, the informational side of the 
committee's mandate has been and will continue to be sufficiently 
active to keep a committee busy. The new committee's field of inter- 
est would include not only Freedom of Information Act and reverse 
FOIA issues but also the Sunshine Act, Federal Advisory Commit- 
tee Act, Privacy Act, matters related to the Federal Register and 
other government publications, and possibly the cluster of commu- 
nications problems found under the "plain English" banner. 

The changes proposed will require a revision of the first sentence 
of section 3 of the bylaws. The rest of the section would remain 
unchanged. Thus, the committees' titles would not operate as juris- 
dictional limitations, and the Chairman would retain the authority 
to redefine committee responsibilities and to make project assign- 
ments as he or she sees fit. However, the Chairman and the Council 
believe that a sharper focus or a more consistent theme for each 
committee's work would be valuable in improving the quality of 
committee deliberation and in stimulating the interest and partici- 
pation of the members. It should enable the committees to work 
more closely with the consultants and to exercise greater initiative 
in the development of projects. 

Amendment 

The first sentence of section 3 of the bylaws (1 C.F.R. §302.3) is 
amended to read as follows: 

"The Conference shall have the following standing committees: 

1. Committee on Agency Decisional Processes; 

2. Committee on Agency Organization and Personnel; 

3. Committee on Grants, Benefits, and Contracts; 

4. Committee on Informal Action; 

5. Committee on Interagency Coordination; 

6. Committee on Judicial Review; 

7. Committee on Public Access and Information; 

8. Committee on Regulation of Business; and 

9. Committee on Rulemaking." 
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BYLAWS OF THE ADMINISTRATIVE CONFERENCE* 

Section 1: ESTABLISHMENT AND OBJECTIVE 

The Administrative Conference Act, 5 U.S.C. §571 et seq. (1976), 
78 Stat. 615 (1964), authorized the establishment of the Administra- 
tive Conference of the United States as a permanent, independent 
agency of the Federal Government. The purpose of the Administra- 
tive Conference is to improve the administrative procedure of Fed- 
eral agencies to the end that they may fairly and expeditiously 
carry out their responsibilities to protect private rights and the 
public interest. The Administrative Conference Act provides for the 
membership, organization, powers, and duties of the Conference. 

Section 2: MEMBERSHIP 

(a) General 

(1) Each member is expected to participate in all respects accord- 
ing to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each 
member (other than a member of the Council) shall be appointed to 
one of the standing committees of the Conference. 

(2) Each member is expected to devote personal and conscien- 
tious attention to the work of the Conference and to attend plenary 
sessions and committee meetings regularly. When a member has 
failed to attend two consecutive plenary sessions or three consecu- 
tive committee meetings, the Chairman shall inquire into the rea- 
sons for the non-attendance. If not satisfied by such reasons, the 
Chairman shall: (a) in the case of a Government member, with the 
approval of the Council, request the head of the appointing agency 
to designate a member who is able to devote the necessary atten- 
tion; or (b) in the case of a non-Government member, deny reap- 
pointment to such member. The foregoing does not imply that satis- 
fying minimum attendance standards constitutes full discharge of a 
member's responsibilities, nor does it foreclose action by the Chair- 
man to stimulate the fulfillment of a member's obligations. 



*As revised December 12, 1980. The bylaws are codified in the Code of Federal 
Regulations, Title I, Part 302 {e.g., Section 1 of the bylaws appears at 1 C.F.R. 
§302.1). 
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(b) Terms of Non-Government Members 

The terms of non-Government members, who are appointed by 
the Chairman with the approval of the Council, shall terminate at 
2-year intervals from June 30, 1970. No more than ten percent of 
such members shall at any time be in continuous service beyond a 
third term. * 

(c) Eligibility Requirements 

(1) A member designated by a Federal agency shall become ineli- 
gible to continue as a member of the Conference in that capacity or 
under that designation if he leaves the service of the agency or de- 
partment. Designations and re-designations of members shall be 
filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall be- 
come ineligible to continue in that capacity if he enters full-time 
Government service. In the event a non-Government member of the 
Conference resigns or becomes ineligible to continue as a member, 
the appointing authority shall appoint a successor for the remainder 
of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of 
the Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such 
alternate shall not have the privilege of a vote in respect to any ac- 
tion of the committee. Use of an alternate does not lessen the obli- 
gation of regular personal attendance set forth in paragraph (2) of 
subsection (a). 

Section 3: COMMITTEES 

The Conference shall have the following standing committees: 

1. Committee on Agency Decisional Processes; 

2. Committee on Agency Organization and Personnel; 

3. Committee on Grants, Benefits, and Contracts; 

4. Committee on Informal Action; 

5. Committee on Interagency Coordination; 

6. Committee on Judicial Review; 

7. Committee on Public Access and Information; 

8. Committee on Regulation of Business; and 

9. Committee on Rulemaking. 



'^^he operation of the second sentence of subsection (b) is suspended for the period 
July 1, 1980, through June 30, 1982. 
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The activities of the committees shall not be limited to the areas de- 
scribed in their titles, and the Chairman may redefine the responsi- 
bilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such 
committees. The Chairman shall coordinate the activities of all 
committees to avoid duplication of effort and conflict in their activi- 
ties. 

Section 4: LIAISON ARRANGEMENTS 

The Chairman, with the approval of the Council, may make liai- 
son arrangements with representatives of the Congress, the judici- 
ary. Federal agencies which are not represented on the Conference, 
and professional associations. Persons appointed under these 
arrangements may participate in the activities of a designated 
committee without vote; and may participate in the deliberations of 
the Conference with privileges of the floor, but without vote. 

Section 5: AVOIDANCE OF CONFLICTS OF INTEREST 

(a) Disclosure of Interests 

(1) Non-Government members may be deemed to be special Gov- 
ernment employees within the meaning 18 U.S.C. §202 and subject 
to the provisions of sections 201-224 of title 18 U.S.C, in accord- 
ance with their terms. The Chairman of the Conference is author- 
ized to prescribe requirements for the filing of statements of em- 
ployment and financial interests necessary to comply with part III 
of Executive Order 11222, as amended, or any successor Presiden- 
tial or statutory requirement. Without conceding the correctness of 
the view that non-Government members are special Government 
employees, the Conference has chosen to adopt the bylaw provi- 
sions that follow in order to eliminate whatever uncertainties might 
otherwise exist concerning the propriety of participation in Confer- 
ence proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or executive order, each member, public or governmental, 
shall, upon appointment to the Conference and annually thereafter, 
file a brief general statement describing the nature of his or her 
practice or affiliations, iriicluding, in the case of a member of a part- 
nership, a general statement about the nature of the business or 
practice of the partnership, to the extent that such business, prac- 
tice, or affiliations might reasonably be thought to affect the mem- 
ber's judgment on matters with which the Conference is concerned. 
(For example, a member might state that he or she represents em- 
ployers or unions before the National Labor Relations Board, 
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broadcasters before the Federal Communications Commission, or 
consumer groups before agencies and courts.) The Chairman will in- 
clude with the agenda for each plenary session a statement calling 
to the attention of the members the requirements of this section. 
Each member who believes the content of the agenda calls for dis- 
closure additional to that already on file will file an amended state- 
ment concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the Chair- 
man and will be readily available at any plenary session. Except as 
provided in subsection (b), members may vote or participate in mat- 
ters before the Conference without additional disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, except 
as provided in paragraphs (2) or (3) of this subsection, vote or oth- 
erwise participate as a member in the disposition of any particular 
matter of Conference business, including the adoption of recommen- 
dations and other statements, in which, to his or her knowledge, the 
member has a financial interest. For purposes of this subsection (b) 
a member is deemed to have a financial interest in any particular 
matter in which the member, the member^s spouse, minor child, 
partner, organization in which the member is serving as officer, di- 
rector, trustee, partner, or employee, or any person or organization 
with whom he or she is negotiating or has any arrangement con- 
cerning prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (1), a member may, at any stage 
of Conference consideration and without further disclosure, partici- 
pate and vote on a proposed recommendation or other Conference 
statement or action relating to the procedure of any Federal agency 
or agencies, where the Conference action is not directed to and is 
unlikely to affect the substantive outcome of any pending judicial 
matter or administrative proceeding involving a specific party or 
parties (other than the United States) in which to his knowledge he 
has a financial interest. The Conference determines pursuant to 18 
U.S.C. §208(b) that in such a case any financial interest which the 
member may have in the matter before the Conference is too re- 
mote to affect the integrity of the member's service to the Confer- 
ence. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter before 
the Conference under the provisions of this subsection, the member 
may advise the Chairman of the reason for his or her possible dis- 
qualification, including a full disclosure of the financial interest in- 
volved. If the Chairman determines in writing pursuant to 18 
U.S.C. §208(b) that the interest is not so substantial as to be likely 
to affect the integrity of the member^s service to the Conference, 

71 



the member may, upon receipt of such determination, vote and oth- 
erwise participate in the disposition of the matter. 

Section 6: GENERAL 

(a) Meetings 

All sessions of the Assembly shall be public. Privileges of the 
floor, however, extend only to: (1) Members of the Conference, (2) 
persons appointed pursuant to section 4, (3) consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and (4) persons who, prior to the commence- 
ment of the meeting, have obtained the approval of the Chairman 
and who speak with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recom- 
mendation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have 
it set forth with the official publication of the recommendation in 
the Federal Register. A member's failure to file or join in such a 
separate statement does not necessarily indicate his agreement 
with the recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the 
plenary session at which the recommendation is adopted. Members 
may, without giving such notification, join in a separate statement 
for which proper notification has been given. 

(3) Separate statements must be filed within 10 days after the 
close of the session, but the Chairman may extend this deadline for 
good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' no- 
tice of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the As- 
sembly to the extent appropriate. 
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THE ADMINISTRATIVE CONFERENCE ACT 

TITLE 5, UNITED STATES CODE, CHAPTER 5 

SUBCHAPTER III— ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES* 

§ 571. Purpose 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which Federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, 
and develop recommendations for action by proper authorities to 
the end that private rights may be fully protected and regulatory 
activities and other Federal responsibilities may be carried out ex- 
peditiously in the public interest. 

§ 572. Definitions 

For the purpose of this subchapter: 

(1) "administrative program'' includes a Federal function which 
involves protection of the public interest and the determination of 
rights, privileges, and obligations of private persons through rule 
making, adjudication, licensing, or investigation, as those terms are 
used in subchapter II of this chapter, except that it does not include 
a military or foreign affairs function of the United States; 

(2) "administrative agency'' means an authority as defined by sec- 
tion 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carrying 
out an administrative program and is to be broadly construed to in- 
clude any aspect of agency organization, procedure, or management 
which may affect the equitable consideration of public and private 
interests, the fairness of agency decisions, the speed of agency ac- 
tion, and the relationship of operating methods to later judicial re- 
view, but does not include the scope of agency responsibility as es- 
tablished by law or matters of substantive policy committed by law 
to agency discretion. 



* Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 
89-554, September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, 
Section 1, October 21, 1972, 86 Stat. 1048; as amended by Public Law 95-293, 
June 13, 1978, 92 Stat. 317. 
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§ 573. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists 
of not more than 91 nor less than 75 members appointed as set forth 
in subsection (b) of this section. 

(b) The Conference is composed of: 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chair- 
man is entitled to pay at the highest rate established by statute for 
the chairman of an independent regulatory board or commission, 
and may continue to serve until his successor is appointed and has 
qualified; 

(2) the chairman of each independent regulatory board or commis- 
sion or an individual designated by the board or commission; 

(3) the head of each Executive department or other administra- 
tive agency which is designated by the President, or an individual 
designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 575(b) of 
this title, one or more appointees from a board, commission, depart- 
ment, or agency referred to in this subsection, designated by the 
head thereof with, in the case of a board or commission, the approv- 
al of the board or commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 

(6) not more than 36 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that 
the number of members appointed by the Chairman may at no time 
be less than one-third nor more than two-fifths of the total number 
of members. The Chairman shall select the members in a manner 
which will provide broad representation of the views of private citi- 
zens and utilize diverse experience. The members shall be members 
of the practicing bar, scholars in the field of administrative law or 
government, or others specially informed by knowledge and experi- 
ence with respect to Federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not en- 
titled to pay for service. Members appointed from outside the Fed- 
eral Government are entitled to travel expenses, including per diem 
instead of subsistence, as authorized by section 5703 of this title for 
individuals serving without pay. 

§ 574. Powers and duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may: 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out 
administrative programs, and make recommendations to adminis- 
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trative agencies, collectively or individually, and to the President, 
Congress, or the Judicial Conference of the United States, in con- 
nection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies of in- 
formation potentially useful in improving administrative procedure; 
and 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and 
improving administrative procedure. 

§ 575. Organization of the Conference 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly 
of the Conference. The Assembly has ultimate authority over all ac- 
tivities of the Conference. Specifically, it has the power to: 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with 
a recommendation adopted by the Assembly is entitled to enter a 
dissenting opinion and an alternate proposal in the record of the 
Conference proceedings, and the opinion and proposal so entered 
shall accompany the Conference recommendation in a publication or 
distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, 
including the creation of such committees as it considers necessary 
for the conduct of studies and the development of recommendations 
for consideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one- 
half shall be employees of Federal regulatory agencies or Executive 
departments. The President may designate a member of the Council 
as Vice Chairman. During the absence or incapacity of the Chair- 
man, or when that office is vacant, the Vice Chairman shall serve as 
Chairman. The term of each member, except the Chairman, is 3 
years. When the term of a member ends, he may continue to serve 
until a successor is appointed. However, the service of any member 
ends when a change in his employment status would make him ineli- 
gible for Council membership under the conditions of his original 
appointment. The Council has the power to: 

(1) determine the time and place of plenary sessions of the Con- 
ference and the agenda for the sessions. The Council shall call at 
least one plenary session each year; 

(2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; 
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(3) make recommendations to the Conference or its committees on 
a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of 
committees of the Conference ■ and send them to members of the 
Conference with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of 
the Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it con- 
siders desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to: 

(1) make inquiries into matters he considers important for Con- 
ference consideration, including matters proposed by individuals in- 
side or outside the Federal Government; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the Federal Government and 
with interested organizations and individuals outside the Govern- 
ment, including responsibility for encouraging Federal agencies to 
carry out the recommendations of the Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent 
permitted by law; 

(4) recommend to the Council appropriate subjects for action by 
the Conference; 

(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the Confer- 
ence; 

(6) prepare, for approval of the Council, estimates of the budget- 
ary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any 
public or private persons, firm, association, corporation, or institu- 
tion under title III of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. 251-260), and to use 
from time to time, as appropriate, experts and consultants who may 
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be employed in accordance with section 3109 of this title at rates not 
in excess of the maximum rate of pay for grade GS-15 as provided 
in section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of Fed- 
eral agencies and of State and private agencies and instrumentali- 
ties with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and be- 
quests of property, both real and personal, for the purpose of aiding 
and facilitating the work of the Conference. Gifts and bequests of 
money and proceeds from sales of other property received as gifts, 
devises, or bequests shall be deposited in the Treasury and shall be 
disbursed upon the order of the Chairman. Property accepted pur- 
suant to this section, and the proceeds thereof, shall be used as 
nearly as possible in accordance with the terms of the gifts, devises, 
or bequests. For purposes of Federal income, estate, or gift taxes, 
property accepted under this section shall be considered as a gift, 
devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, notwithstand- 
ing the provisions of section 3679(b) of the Revised Statutes (31 
U.S.C. 665(b)); 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or Assem- 
bly delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full re- 
port concerning the affairs of the Conference since the last pre- 
ceding plenary session. The Chairman, on behalf of the Conference, 
shall transmit to the President and Congress an annual report and 
such interim reports as he considers desirable. 

§576. Appropriations 

To carry out the purposes of this subchapter, there are author- 
ized to be appropriated sums not to exceed $1,700,000 for the fiscal 
year ending September 30, 1979, $2,000,000 for the fiscal year end- 
ing September 30, 1980, $2,300,000 for the fiscal year ending Sep- 
tember 30, 1981, and $2,300,000 for the fiscal year ending Septem- 
ber 30, 1982. 
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